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rms of Reference for a Study to Review 
the Carriage of Goods by Water Act of Canada 


To review the "Carriage of Goods by Water Act" to 
determine whether Changes £0 the “Act; |1f many sere 
required in view of current acceptance and status of the 
Hamburg Rules by some countries in lieu of the Hague 
Rules which, though never ratified by Canada, were 
adopted and appended to the Act as a "Schedule of Rules 


Relating to Bills of Lading". 


To determine whether references to certain sections of 
the Canada Shipping Act presently contained in the 
Carriage of Goods by Water Act requires amendment in viéw 
of the fact that the Canada Shipping Act is > in atselt 


under review and will be replaced by the Maritime Code. 


To determine whether reference to the Transportation of 
Dangerous Goods Act should be included in the Carriage of 


Goods by Water Act. 


To determine the effect of any proposed changes as 
reflected in the Hamburg Rules on the Act as they relate 
CoO: 

a) the effect of the change in scope of application; 

b) the reduction of carriers exceptions; 

c) the removal of exception for negligence in 


navigation; 


d) the effect of presumed fault or neglect of carrier; 


awiikal 


-e) the ability to pursue cargo claims at the port of 
destination; 

f) period of responsibility of carrier; 

g) the effect on carriers liability-period of 
Liability. “raising aofulimits of btabi lit tyecontract 
of carriage and carriage of goods by sea or bill of 
lading; 

h) the effect of carriers reservations clause. 

The first four items of the terms of reference to be 
completed in their entirety. The balance of the work to 


be presented as an overview only. 


To determine the effect of new rules on Canadian 
Transportation System in national and international 


context and the impact on existing commercial practices 


in Canada. 


To determine the effect of implementation of the proposed 
new conventions on national and international competition 
for Canadian commerce and trade practices in Canada as 


well as upon U.S. trade implications. 


To determine the attitude of major trading partners to 


the Hamburg Rules. 


To recommend any changes/amendments' that might be 
considered necessary to provide FOG any other 


contingencies that might arise. 
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Preface and Acknowledgements 


This report is a comparative review of ‘the’, Carriage of 
Goods by Water Act, which gives effect to the Hague Rules on 
ocean carriage, The principal purpose in undertaking the 
review was to provide a comprehensive legal analysis of the 
Operative effects of the Act. A’ Jsecondaryamtunction® twas . to 
State a brief overview of its commercial impacts. These 
Ae ee were pursued by Gonparies the Hague Rules, as found 
in the Act, with the Hague/Visby Rules, 1968 and the Hamburg 
Rules, 1978 with a view to assessing the choice of water 
carriage law now before Canada. 

Consequently the bulk of the report is a legal study of 
the carriage Rules. In’. this .o por HhionoWofs® Menera report the 
discussion proceeds from rule to rule. At the head of each 
section first the relevant Hague Rules and then the comparable 
Hague/Visby and Hamburg Rules are set out prior to analysis. 
The actual order of the report does not follow the numbered 
sequence of the Hague Rules, but is Organized according to the 
subject matter. 

To make this technical material accessible to a wide 
range of readers, each section of the report has been written 


in three parts. Immediately after the particular Rules set out 


for consideration is a "summary" in plain language of the 
"legal commentary" that follows it.) Finally references" “are 
collected aecer the "legal commentary" by paragraph. 


xV 


Consequently, it is possible to read each section of the legal 
analysis of the Rules at any one of three levels of increasing 
detail. Equally, one can choose to read the whole of the legal 
study in the report at one level, passing, say, from "summary" 
to "summary" without fear of missing its essential points and 
conclusions. 

The remainder of the report sums up the commercial and 
the legal impacts involved in the choice of Rules by Canada. 
There follow several appendices on matters of Canadian law 
related to ocean carriage, or: on comparisons of other states' 
reactions to the alternative Rules. 

The authors would like to thank the DOSP administrative 
staff for the typing andisproduction i off | thisitwork, (in 
particular, Kathleen Sawler, Lynda Corkum, and Helen Foster. 
The authors would also like to thank J. eranen Day, Hsq. “f0r 
his comments prior to his departure as Director of the Canadian 


Marine Transportation Centre. 
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CHAPTER I INTRODUCTION: THE INTERNATIONAL RULES OF WATER 


CARRIAGE 
Damage to cargo is a foreseeable occurrence in 
international sea carriage. It results in unwanted loss and 


expense to all participants in the shipping industry. Carriers 
and cargo owners both try to avoid the burden of absorbing 
these costs, either directly or through insurance. Canadian 
law originally made the common carriers of cargo virtual 
instréers) fof “they goods) \ingytheire. charae: They were held 
responsible for any loss or damage to cargo, with very few 
excuses from liability. However, the law also respects’ the 
freedom of contract. Carriers took advantage of this principle 
to make arrangements with cargo owners that relieved them of 
the severity of responsibility otherwise cast upon them. They 
exercised their contractual power very effectively to exempt 


themselves most generously. 


In 1924 the Hague Rules were completed in an attempt to 
establish a balance of commercial risks and  -legal: 
responsibilities between the carriers and the cargo owners. 
These international rules were designed to provide a definite 
measure of protection to the cargo owners, in return for a 
limitation of liability for the carriers. The Hague Rules were 
ed into the Canadian Carriage of Goods by Water Act 


incorporat 


of 1936. Canada has never acceded to the Brussels Convention, 


which established the Hague Rules. 


Since that time, changes in vessel design and 
communication technology, together with economic trends, have 
Created pressures for reforms of the Hague Rules. In 1968 a 
set of amendments in the form of the Visby Protocol were agreed 
internationally to. take into, consideration... some, Of sithese 
changes. The revised Hague/Visby Rules have been adopted by 


Great Britain, France and: several other countries. 


The Visby Protocol did not readdress the fundamental 
question of risk allocation. To many the Hague Rules appear to 
favour the carriers unduly as they are made to operate under 
Current “conditrons. Pressure for a complete review of 
international sea carriage law arose in the Shipping Division 
of the United Nations Conference on ‘Trade and Development 
(UNCTAD) . The Hague Rules were then seen sy 3 outdated and 
supportive of an international economic system that was 
detrimental to developing nations, who were generally shipper, 
not carrier, oriented. After the foundations for the new Rules 
were set by UNCTAD, the preparatory work was carried on by the 
United Nations Commission on International Trade Law 
(UNCITRAL). From (this “political background. came” thesgu.N. 
Convention on the Carriage of Goods by Sea, commonly known as 


the Hamburg Rules. They were completed in 1978. 


The purpose of “this study is to examine the legal 
differences between the Hamburg Rules and the Hague/Visby 
Rules, and to outline the commercial implications of adopting 


either set in place of the unrevised Hague Rules. The choice 


is important because Canada is a major participant in ocean 
going international trade. Whatever the choice, Canada will 
continue to be affected by the other regimes so long as they 


are applied by other countries in their trade with Canada. 


Chapters two through five compare in detail the legal 
aspects of the Hague, the Hague/Visby and the Hamburg Rules. 
Chapter six briefly surveys the potential commercial impacts of 
adopting the Hague/Visby or the Hamburg rules. Chapter seven 
summarises the legal findings, while chapter eight is a short 
concluding section that brings together the legal and 


commercial recommendations of this report. 
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CHAPTER II APPLICATION AND SCOPE OF THE RULES 
sen ee ETE RULES 


The International Rules of water Carriage do not apply 


to all sea transportation. Before a study can be made of their 
legal effects, precise note of their scope must be taken. This 
chapter investigates the reach of the Rules. There are four 
pertinent aspects to their aplication and scope, which will be 
addressed in the following sections: 

A. To whom the Rules apply 

B. When the Rules apply 

C. To what the Rules apply 


D. How the Rules apply 


TO WHOM THE RULES APPLY 

The Rules are concerned with four kinds of persons 
involved in the water carriage of goods. They~-are y= 2) 
carriers, including shipowners and ship charterers; 2) cargo 
owners, whether shippers or consignees; 3) servants of carriers 
either as employees or as agents, both on board and ashore; and 
4) independent contractors such as _ stevedores, terminal 
operators and wharfage companies. Each of these classes of 


participants in the carriage of goods is considered in turn. 


1. 


Carriers 


Hague Rules: Article I (a) 


"carrier" includes the owner or the charterer who enters 
into a contract of carriage with a shipper; 


Hamburg Rules: Article 1(1), (2) 


1. "Carrier" means any person by whom or in whose name a 
contract of carriage of goods by sea has been concluded 
with a shipper. 

2. “Actual carrier" means any person to whom the performance 
of the carriage of the goods, or of part of the carriage, 


has been entrusted by the carrier, and includes any other 
person to whom such performance has been entrusted. 


Summary 


The Hague Rules treat the person who enters .into a 
contract of carriage with the shipper as the carrier. The 
party may be the shipowner, the charterer,and even on occasion 
a freight fowarder or any other ship's agent. Implicitly, the 
contracting carrier is not necessarily the actual carrier. In 
practice the shipowner is most commonly the contracting carrier 
because the person signing the bill of lading, which contains 
the,.contract»iof-,carriage, ‘tactss«tasanmagent fort the master on 
behalf of the ship. 

Exceptions exist. Under a bare boat charter, the 
charterer stands in place of the shipowner. | Pursuant to a 
voyage or time charterparty, the charterer usually undertakes 
some of the duties of a carrier and thus, in effect, may incur 


joint responsibility with the shipowner. 


Often a charterer will add a "demise clause" to the bill 
of lading in an effort to exempt itself from cargo liability. 
Shipowners exercise liberty clauses to transship goods to other 
Carriers. The uncertain effect of all these variations has 
Made srt M’diftficulee *and expensive for the..cargo. owner) “to 
determine whom he should pursue for redress. 

The Hamburg Rules explicitly distinguish the contracting 
Carrier from the actual carrier and deliberately make the 
former responsible in principle for performance of the whole 
carriage. Moreover, they require the name of the carrier to be 
included in thew"bivi- “oft Siading. By these means, the 
difficulties in identifying the responsible carrier will be 


greatly reduced. 


Legal Commentary 


1. The Hague Rules were designed to apply to cargo 
owners (either shippers or consignees as the _ situation 
suggests) and carriers of the cargo. Article I(a) defines one 
of the parties over which the Rules are to exercise some 
control. For the purpose of the Rules the carrier is the one 
who enters into the contract of carriage with the shipper. The 
contract of carriage under the Hague Rules is usually in the 
form of a bill of lading. 

2. Article I(a) states that the carrier includes’ the 
the charterer, but is not so restricted. The carrier 


owner Or 


might be a freight agent, forwarding agent, or carriage 


contractor, but the term does not include stevedores. Clearly 
Li 


the carrier defined in the Hague Rules is the contractual 
carrier and not necessarily the actual carrier. However, the 
use’ of “cCarrier™” "am the cupstantive, articles, @.g., sALcLtciles 
TI?’ (1) (al and- iV 12), would seem tonindicate that 10 2s ortven 
synonymous with shipowner. 

3. The shipowner is commonly the defined carrier under 
the Hague Rules since the master of the ship who signs the bill 
of lading is usually an agent for the shipowner and, therefore, 
binds him. Even where a charterer signs the bill of lading for 
the master, the shipowner is still bound since the master under 
most voyage and time charter parties remains his employee or 
agent. Where the SL RPEOER? issues and signs his own bill of 
lading then he is the carrier. In cases where the charter is 
by demise, that is for a bare boat, the master binds’ the 
charterer and not the shipowner. 

4. Problems have arisen in identifying the carrier 
under the Hague Rules where a demise, or identity of carrier, 
clause is included in the contract of carriage. The original 
purpose of the demise clause was to ensure that cargo 
liabilities would be subject to the rules of limitation enjoyed 
by the shipowner. The typical demise clause currently states 
that the charterer is a mere agent in making the contract of 
carriage and that therefore it has no liability as a carrier. 
Charterers have used the demise clause to avoid liability for 
Cargo "shipped “under aybull of Lading. “This type of areeees 
unnecessary when the charterer is not the carrier. When it is, 


the claim has been rejected in Canada on the basis that such a 
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demise clause purports to relieve the carrier from, 4s iabisity 


under the Hague Rules, which is forbidden by Article III (8). 

5. Where the charterer. shares responsibility for 
carriage with the shipowner, it may be considered the carrier 
jointly and therefore liable upon the bill of lading. The time 
or voyage charterer is usually responsible for loading, 
Stowing, and discharging, which are duties of the carrier under 
Article II of the Hague Rules, and thus performs the carrier's 
obligations. Carriage is really a joint venture. between 
charterers and owners, as evidenced by the charterparty, and 
thus the definition of carrier in the Hague Rules should be 
interpreted to permit recovery from both the charterer and the 
shipowner. 

5) The uncertain identity of -the carrier under the 
Hague Rules’ leaves the cargo owner unable to determine who is 
the proper party from whom to seek redress. The difficulty was 
taken up by »the, drafters .of, the Hamburg Rules “9Priorico 
consideration of the definition of "carrier" at UNCITRAL, the 
decision had been made that the contracting carrier would be 
responsible for actual carriage. Moreover, it had been decided 
that the new Hamburg Rules would apply, not just to bills of 
lading as do the Hague Rules, but to all contracts for the 
carriage of goods by sea. The working group sought to 
establish definitions for the contractual carrier and the 
carrier, bearing in mind the need for new transshipment 


actual 


provisions The definitional articles, it was hoped, would 


e some of the problems of transshipment. When this was not 


9 


solv 


successful the "Drafting Lae sought solutions which would 
give rise to the maximum amount of support because of 
vagueness." 

7. The Hamburg Rules define the carrier as whoever 
contracts with the shipper, and the actual carrier Se anyone to 
whom performance of the carriage is entrusted by the carrier. 
Consequently, cargo owners will now know who to sue and the 
demise clause becomes unimportant. One of the requirements 
under ‘Artacle. U5: @1)) for anclusion finethe bill of cLadingiiis Gme 
name of the carrier. 

S. Canada's commentary on the Draft Convention 
indicated that, although the Hague Rules Article 1 (a) was "not 
perceived to have given rise to difficulty or uncertainty", the 
new definition of thee carprier: 216 an improvement. The 
definition of the actual carrier was criticized by Canada 
because it created unnecessary rigidity in commercial practice. 
Canada suggested the problem should be left to the multimodal 
transport convention or remain a problem for national law. 

9% The definitions in the Hamburg Rules have not yet 
completely eradicated the problem of identifying the carrier 
and leaves uncertain what is meant by "performance of the 
Carriage", but on the whole cargo owners should have an easier 


task determining from whom to recover losses. 
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Cargo Owners 
Hamburg Rules: Article 1(3), (4) 


3. "Shipper" means any person by whom or in whose name or on 
whose behalf a contract of carriage of goods by sea has 
been concluded with a carrier, or any person by whom or 
in whose name or on whose behalf the goods are actually 
delivered to the carrier in relation to the contract of 
carriage by sea. 


4. "Consignee" means the person entitled to take delivery of 
the goods. 


Summary 


The range of cargo owners’ is undefined by the Hague 
Rules. but by implication. and practice, clearly includes. “the - 
shipper, who is a party to the contract of carriage with the 
Carrier, and other persons with an interest in the cargo 
according £O National, law... tn Canada the <Bills.of lading sActs 


extend the rights of the shipper to the consignee and any 


endorsees, such as a buyer of the goods against their 
documents. 
The Hamburg Rules expressly define "shipper" and 


"consignee" largely in accordance with experience under’ the 
Hague Rules and hence they will not cause major changes. 
However, the Canadian Bills of Lading legislation will need 
amendment to encompass the commercial expectations of 
consignees and endorsees of documents of title other than bills 


Of lading to which the Hamburg Rules will apply. 


Ny 


Legal Commentary 


1. The Hague Rules are silent as to who may use them to 
Sue the carrier for loss, damage or delay to the goods. 
Certainly the shipper would have a right’ to do so Since he’ is’a 
party to the contract of carriage. The consignee or an 
endorsee for value of the bill of lading may sue because, by 
the Canadian Bills of Lading Act section 2, he is vested with 
the same rights as the shipper. Once the property and title in 
the goods has been transferred by the shipper, he will usually 
lose his right to sue since he no longer has any proprietary 
interest in the cargo, unless he has’ suffered some related 
loss. Whether other parties with an interest may use the Hague 
Rules in a suit against the carrier depends upon local national 
law. . 

2. The Hamburg Rules have defined both "shipper" and 
"consignee," but the definition of "shipper" has been said to 
provide nothing new and, therefore, to be somewhat superfluous. 
Indeed, the definition may cause problems since the shipper can 
be either the party to the contract of carriage or the person 
who delivers the goods to the carrier. 

3. The only inference to a consignee in the Hague Rules 
is found in Article III (6) which refers to the person entitled 
to take delivery of the goods. This is the wording used by the 
Hamburg Rules to define the consignee. It appears from this 
definition that a consignee may exist regardless of the absence 
Steraaebill! of «lading. The Hamburg Rules lack a clause 
explaining the legal relationship between the consignee and the 


carrier The Hague Rules did not need one since the position 
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of a consignee under a bill of lading appears clear. Since the 
Hamburg Rules apply to documents other than bills: of @dading, a 
clause on the legal relationship thereby created would be 
useful. 

4. Apart from these points, the terms "shipper" and 
"consignee" in the Hamburg Rules do not appear to have been 
expanded beyond their existence under the Hague Rules. 
However, in the Canadian context, the relationship between the 
consignee and the carrier, where the document in use is not a 
bill of lading, will be uncertain. At Common Law contracts are 
not assignable. The owner of goods might endorse and deliver 
his document of title thus passing all his proprietary interest 
to the endorsee, but he could not transfer any of the dependent 
eontractual rights andttiabilities, hineluding Gightsiofr action. 
This ancient obstacle of the Common Law was overcome in cases 
of carriage by the enactment of the bills of lading 
legislation. These acts, however, refer specifically to bills 
of lading, being the only documents of title then in commercial 
use. Whether the courts will stretch the legislation to cover 
the endorsement of other kinds of documents of title used under 
the Hamburg Rules seems unlikely. If not, consignees may find 
themselves prejudiced by the Common Law principle unless’ the 
bills of lading legislation is amended to widen its 


applicacion. 
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(e) e ° 


Para. 2. In a cataloguing of the Hamburg Rules Tetley, "The 


Hamburg Rules -- A Commentary" (1979) Lloyd's Maritime Law and 
Comm. Q. 1, at p.15, suggests that the definition of shipper 
and consignee add nothing new. 


Para. 3 The problem of the legal relationship between the 
consignee and carrier were expressed by several representatives 


in the Report of the Work Group (Seventh Session), UNCITRAL 
Vion OliaewV Ly 190 tt aceD 20s. 


Para. 4. The effect of the Bills of Lading Acts is explained 


Myspara.«l. They are treated by Payne and Ivamy's Carriage of 
Goods by Sea (llth ed.) (London, Butterworth ss, W979", At pp. 


99=107 tand' by “Scrutton, 1 (18th. eds), “atopp . yaz6=—28. 


ibs, 


si 


Servants of Carriers 


Hague/Visby Rules: Article 4 bis (2) 


If such an action is brought against a-servant or agent 
of thefearrier (such “servant. “or - agent “not&. ,berngocan 
independent contractor), such servant or agent shall be 
entitled to avail himself of the defences and limits of 
liability which the carrier is entitled to’ invoke under 
this Convention. 


Hamburg Rules: Article 7 (2) 


If such an action is brought against a servant or -agent 
of the carrier, such servant or agent, if he proves that 
he acted within the scope of his employment, is entitled 
to avail himself of the defences and limits of liability 
which the carrier is entitled to invoke under this 
Convention. 


Summary 


Servants and agents are not defined by the Rudee but 
evidently include masters and crew members as well as employees 
and ships' brokers and agents. ashore. The carrier is 
vicariously responsible for their acts, for which he may limit 
MiUSwlaabaiaey 4. 

Under the Hague Rules it is uncertain whether the 
carrier's employees can similarly limit their liability when 
sued personally. Often a so-called Himalaya clause is included 
inthe, ball of lading to afford ehis, protection, but its effece 
is equally uncertain. The Hamburg Rules follow the Hague/Visby 
Rules in expressly availing a servant or agent, when acting 
within the ‘scope of his employment, with the carrier's 
defences. The new provision is a great improvement but it may 


incidentally encourage litigation to distinguish, according to 
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Canadian law, an employee, who may be able to seek protection 


from the Rules, and an independent contractor, who will not. 


Legal Commentary 


nie The Hague Rules refer to servants and agents of the 
Carrier but they do not define their status. Whether a person 
is a servant or agent is determined by national law. When an 
individual is a servent or an agent, the carrier is vicariously 
responsible for his acts. 

2. The chief difficulty about servants and agents is 
whether they can rely on the limitation of liability provisions 
in the Hague Rules. The problem arises when actions in 
negligence are brought directly against servants or agents of 
the carrier for loss or damage to the cargo. Mos cam DasMichaoit: 
lading attempt to avoid this problem through the use of a 
"Himalaya clause", whose purpose is to extend to the servants, 
agents, stevedores and independent contractors of the carrier, 
his protection under the Hague Rules. The problem Of 
stevedores and independent contractors is somewhat different 
than servants or agents and is dealt with in the next section. 

oe The Himalaya clause has been often tested in 
Anglo-Canadian courts but the party involved was always a 
stevedore. The cases are not uniform in permitting stevedores 
to benefit from the Hague Rules, but recent British judgements 
have allowed them to do so. The leading Canadian case rejects 
the Himalaya clause, but subsequent cases have not always 


followed it In spite of the uncertainty, it appears that the 


7] 


Himalaya clause could be successfully used by a servant or 
agent of the carrier to restrict liability, “provided the 
misfeasance took place during the period when the carrier was 
responsible to the cargo owner under the Hague Rules. 

4. Article 4 bis (2) of the Hague/Visby Rules clarifies 
the situation considerably by extending the defences and limits 
of liability to the servants and agents of the carrier during 
the period of time in which the Hague Rules govern the contract 
of carriage. The aim*of this provision™ is, to’ protectYmasters 
and members of the crew, direct employees’ and Phase who, 
although self-employed or employed by others, act on behalf of 
the carrier. It would not prevent a carrier from additionally 
inserting a Himalaya clause for the protection of independent 
contractors. Impliedly,. the servant or agent of the carrier 
must be acting in the course of his employment to benefit from 
Article: 4Ubise(2)7 

Se The Hamburg Rules adopt the Hague/Visby Rules' 
approach to servants and agents, deleting the clause on 
stevedores, and adding an explicit reference to proof by the 
benefiting employee that he was acting in the scope of his 
employment. Theft is not considered within the scope of a 
servant or agent's employment. The approach taken by both the 
Hague/Visby and the Hamburg Rules does much to resolve the 
plight of servants and agents. Since their responsibility for 
the cargo will now clearly be coextensive with the carrier, 
there will be no advantage to suing them personally. Since the 


Hamburg Rules do not define "servant" and "agent", however, 
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Canadian law will continue to distinguish between an employee 


and an independent contractor. Unfortunately the uncertain 


Status of independent contractors, (see the next section), may 


encourage litigious claims to protection as a Servant or an 


agent. 
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ake, 


4. 


Independent Contractors 


Hague/Visby Rules: Article 4 bis (2) 


If..such, an,action,.is, brought against’ a servant) or agent 
of the carrier (such servant or agent not being an 
independent contractor), such servant or agent shall be 
entitled to avail himself of the defences and limits of 
liability which the carrier is entitled to invoke under 
this Convention. 


Hamburg Rules: Article 7 (2) 


If such an action is brought against a servant or agent 
of the carrier, such servant or agent, if he proves that 
he acted within the scope of his employment, is entitled 
to avail himself of the defences and limits of liability 
which the carrier is entitled to invoke under this 
Convention. 


Summary 


‘Independent contractors, such as stevedoring companies, 
are distinguished from servants and agents in not being 
employees of the carrier. They are not mentioned by the Hague 
Rules and the extent of their liability in Canadian law is 
unsettled. Attempts to use a Himalaya clause so as to. provide 
stevedores with the carrier's defences under the Hague Rules 
and. the billeof slading ="have “metsowith® very emixed , judicial 
reactions. 

Although the Hague/Visby and the Hamburg Rules clarify 
the position of servants and agents, they do not help 
illuminate the status of independent contractors. Thus, #ethe 
position of stevedores will remain to be resolved by Canadian 


law. 
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Legal Commentary 
re The position of independent contractors, such as 


Stevedores, is obscure. They are not mentioned by the Hague 


Rules. The,effect jot. a Himalaya clause inserted in a contract 
of carriage for their benefit is far from settled in Canadian 
jurisprudence. Stevedores, as independent contractors, seek to 
use the Himalaya clause to limit or exclude their liability 
whether arising under’ the Hague Rules or not. In many cases 
the activity of the stevedore takes place either before or 
after the time period during which the Hague Rules have effect, 
(considered to be from tackle-to-tackle). As independent 
contractors, stevedores have been considered third parties to 
agreements for carriage and, therefore, unable to benefit from 
the -provisions (contained: in” .them® for) Lack JRO @Bonay ity or 
contract. At present the leading Canadian case supports this 
line of reasoning. 

2. In the past few years English cases have supported 
the stevedores in their attempts to benefit from the Himalaya 
clause. It has been declared that a bill of lading, including 
a Himalaya clause, brought into existence a unilateral bargain 
which became a full contract when the stevedores moved the 
cargo. Their acts for the benefit of the shipper were their 
consideration for his agreement that they, in turn, should have 
the benefit of the limitation provisions of the bill of lading. 
The English court decisions that support this approach are 
tortuous considerations of legal principles. The 


based on 


Canadian cases are even less clear. Under Canadian law gross 


negligence on the part of a stevedore will place him beyond the 


Pap 


protection of the Himalaya clause, although the cases that have 
taken this approach have been doubted because of their civil 
law origin. A recent Canadian case supported the professional 
cargo handlers' use of the Himalaya clause, citing the recent 
British’ (cases “and "the! “clear intention’ of ~ thé’ contracting 
parties that the cargo handlers should be able to take 
advantage of the limitations and defences afforded to the 
carrier. 

3% ‘Under Article 4 bis (2) of the Hague/Visby Rules, 
the defences and limitations available to the carrier are also 
made available” to servants “or’ agents, but expressly not to 
independent contractors. Thus in most cases stevedores will he 
excluded. At the time of the drafing of the Hague/Visby Rules, 
Article 4 bis (2) reflected British common law, although it may. 
not have been intended to exclude all independent contractors. 

4e° "Article 7 "(2) rofke the “Hamburg “Rules déletes. “the 
reference to independent contractors contained in the 
Hague/Visby Rules and thus leaves open the question who is to 
be considered a servant or agent of the carrier. ima 
commentary on Article 7 by the UNCTAD Secretariat it is stated 
that the article "would permit servants, agents or independent 
carriers" who have been sued in tort to take advantage of the 
limitations in the Hamburg Rules. In the end result, under 
both the Hague/Visby and the Hamburg Rules, the position of the 
stevedore and the Himalaya clause is still a question of 


national law peand! thativlaw wesunclear anescanadae 
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WHEN THE RULES APPLY 
Introduction 


Since the Rules regulate the responsibilities of 
carriers and cargo owners, they may be expected to apply 
whenever an agreement for the carriage of goods is made. In 
principle, they do apply to all contracts of international 
carriage, but with significant exceptions. 

The documentary form of carriage agreements most 
commonly used in commerce is the bill of lading. For sthis 
practical reason, the Hague Rules are made to apply to all 
contracts of “carriagecovered “by the bill of » lading.. As a 
basis for applying the Rules, this approach has proved very 
limiting. Consequently, a way has been féuna in the Hamburg 
Rules to extend their documentary scope to all forms of 
carriage contracts without prejudicing the commercial and legal 
importance of bills Of lading. To these principles, 
charterparties always were, and will remain, an exception. 

Although the Rules may be expressed as applying to 
contracts of carriage, they cannot do so unless invoked by the 
parties Or implemented by legislation of nation states. 
International agreement is not enough to give the Rules’ the 
force of law at a national level. Consequently, there are 
severe geographic limitations on when the Rules will apply to a 
particular carriage contract depending whether all or any of 
the countries involved do enforce one or other of the sets of 


Rules. The Rules themselves contain principles that try to 
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overcome these geographic limits-on their entorcenenemere they 


Cannot prevent conflicts of. application between the Hague, 


Hague/Visby, and the Hamburg Rules until one set is universally 


adopted. 

A contract of carriage is usually made well in advance 
of its performance. The Rules establish the period of time for 
which the parties are responsible to each other under their 
contract. The Hague Rules use the well known "tackle to 
tackle" principle. A great volume of damage and disputes occur 
at the time of loading or of discharging and delivery and so 
the Hamburg Rules were drafted to extend additionally, though 
eenewhat uncertainly, to the port-side aspects of water 
Carriage. As technological advances have found increasing 
commercial application in mien es transport, the Hamburg 
Rules also provide against the problems of transshipment that 
typically, but not exclusively, occur during through carriage. 

These aspects are discussed in this section as follows: 

1. Contracts of Carriage 

2. Charterparties 

3. Geographic Scope 

4. Period of Responsibility 


5. Through Carriage 
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Je 


Contracts of Carriage 


Hague Rules:; Article 7 (5b) 


“contract, Of carriage” “applies” only/"to "contracts = 1. 
carriage covered. by a bill of lading or any similar 
document of title, in so far as such document relates to 
the carriage of goods by water, including any bill of 
lading or any similar document as aforesaid issued under 
Or pursuant to a charterparty from the moment at which 
such? bill” cof Lading#vor “similar document "or title 
regulates the relations between a carrier and a holder of 
the same; 


Hamburg eRules: Articles lan 6)iy) G7) 7 (3)) 


6. 


Siz 


"Contract of carriage’ by sea" means any contract whereby 
the carrier undertakes against payment of freight to 
carry goods by sea from one port to another; however, a 
contract which involves carriage by sea and also carriage 
by some other means is deemed to be a contract of 
carriage by sea for the purposes of this Convention in so 
far as it relates to the carriage by sea. 


"Bill of lading" means a document which evidences a 
contract of carriage by sea and the taking over or 
loading of the goods’ by the carrier, and by which the 
carrier undertakes to deliver the goods against surrender 


of the document. A provision in the document that the 
goods are to be delivered to the order of a named person, 
or to order, Ore tow bearer, — consti tucesmsucheaman 


undertaking. 


"Writing" includes, inter alia, telegram and telex. 


AGtEroder 2, (4) 


If a contract provides for future carriage of goods in a 
series of "shipments during an agreed period, the 
provisions of this Convention apply to each shipment. 
However, where a shipment is made under a charter-party, 
the provisions of paragraph 3 of this article apply." 


Article 28 


Where a carrier issues a document other than a bill of 
lading to evidence the receipt of the goods to be 
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carried, such a document is prima facie evidence of the 
conclusion of the contract of Carriage by sea and the 


taking over by the carrier of the goods as therein 
described. 


Summary ee 

The Hague Rules apply to contracts of carriage covered 
by a bill of lading or a similar document of title. A bill of 
lading acts as a receipt for the goods by the carrier anda 
document of title of their owner, as well as good evidence of 
the carriage contract. Agreements for carriage supported by no 
documents or merely by receipts are outside the Rules, unless 
they are incorporated by express agreement. 

Although the use of bills of lading is very common 
commercially, the scope of the Hague Rules is unnecessarily 
constricted by invoking them solely upon the issuance of a 
document of title. The courts have not been imaginative in 
recognizing documents similar to bills of lading but they have 
been liberal in applying the Rules where there was an intention 
to issue < teeth of lading that was never fulfilled. 

The Hamburg Rules will clear away these limitations by 
applying to all contracts of Carriage. Whatever documents are 
issued will no longer affect whether the Rules will come into 
ut they may be used in proof of the contract. Bills 


operation b 


of lading, however, will still serve a critical function under 


the Hamburg Rules. 


Legal Commentar 


1 The Hague Rules are applicable only where contracts 
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of carriage are covered by bills of lading or similar documents 
Of ti tle fre 1s therefore important to consider) each Sor tne 
three elements that circumscribe the contract of carriage: i) 
bills oftslading:) a4) similar documents of title; and Mirae ene 
meaning of "covered". 

2 A -DIliMof Wading isnot defined in ‘they’ Hague. sues 
presumably because it was and is so well recognized. In 
Canadian jurisprudence, it is a three-fold document acting as a 
receipt, a document of title, and evidence of the contract of 
carriage. The key test as to whether a document is a bill of 
lading within the meaning of the Hague Rules is its 
transferability as a document of title. From the wording of 
Article I (b) it has been suggested that the bill of lading is 
by definition a document of title, but this may not be so where 


the "bili of? )-Lading: taxes, the identity ofthe consignee... (in 


suchtSiat -case,ra'thes pre.) of lading, sis a "strai gates OF 
"non=negot Lap les) ‘bili’ “andi may, not be, _decmed a, documen cuot 
ticles 


3. The phrase "Similar documents of title" was probably 
included in the Hague Rules to cover documents used in 
countries outside the influence of English practice that are 
very much like bills of lading. In} “English ~ law” “simi war 
documents of title" have embraced a "received for shipment" 
bill of) Tading \astdescribedh ane Artichesilitng 3), off) fhesmaaeue 
Rules, and would probably include a through bill of lading in 
so far as the document relates to sea carriage. While a mate's 


receipt is not a document of title,. except in,.the event: ofa 
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local trade usage as such, a ship's delivery orders when issued 


by the carrier in place of a bill of lading, may be. fihakever 
the precise meaning,.of "similar: sdocuments..of tifle*se¢the 
conclusion has been drawn that it has not been used creatively 
enough to cover modern means for evidencing the contract of 
carriage. 

4. In British and Canadian jurisprudence the Hague 
Rules come into effect whether or not the contract of carriage 
is actually "covered" by a bill of lading provided there was 
the intention to issue one. In the leading Canadian case, the 
bill of lading was prepared but never issued. The court held 
that, since it was the regular practice known to both parties 
for a bill of lading to be issued, the Hague Rules applied. In 
a more recent case, both parties were aware that the bill of 
lading was prepared after the vessel was underway. The loss 
occurred immediately after loading and the bill of lading was 
issued, unsigned but with the carrier's imprint, a month later. 
The court held that the bill of lading was valid and, since 
there was intent to issue it all along, the Hague Rules 
applied. 

oe The makers of the Hamburg Rules’ had to choose 


between two alternative approaches in determining the 


documentary scope of the new rules. The first choice, which 


was not accepted, was to list all the possible documents’ that 


might be used for contracts of carriage. The second option, 


which was adopted in Article 2, was to make the Hamburg Rules 


poly to mail forms of contracts of carriage, relying on the 
a 


documents issued merely as evidence of the existence and the 
terms of the agreement. The new definition of a "contract of 
carriage by sea" is borrowed from other transport conventions, 
in that a contract exists when the carrier undertakes to carry 
the goods against payment of freight. The proviso, that the 
Hamburg Rules apply only to the seaward part of carriage, 
indicates that the drafters were aware of the work being done 
on the International Multimodal Transport of Goods Convention. 
The definition is broad enough to encompass a contract for a 
series of shipments. Article 2 (4) confirms that in such a 
case the Hamburg Rules will apply to each shipment. Canadian 
comments on the UNCITRAL Draft desired the contract of carriage 
to be defined in terms of "a cohtract evidenced by a bill of 
Lading" > Vindiecatingratwish"to maintain the bill, of Vi lading meas 
the major document. Had this Canadian proposal been accepted 
the documentary scope of the Hamburg Rules would have _ been 
little changed from the Hague Rules. 

6. The emphasis on bills of lading to define the 
documentary scope of the Hague Rules is removed from the 
Hamburg Rules without affecting their common. use. JWnder the 
Hamburg Rules, bills of lading will become merely one means to 
prove the contract of carriage. By Article 18 any receipt of 
the. carrier <cfor “the «igoods//"is ‘equally good, ievidenceoG ta 
contracts’ Of | carriage. The desire, however, to establish 
special rules to govern the contents and legal effects of bills 
of lading gave rise to the need for their definition in the 


Hamburg Rules. The language used in Article 1 (7) perpetuates 
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the traditional three-fold character ofa, bildnot dading? The 


document must evidence the Contract, must acknowledge receipt 


or loading of the cargo, and must oblige the carrier to deliver 


the goods upon its surrender by the holder, implicitly, as ris 


Proof, of title. -<Article.j (7) clarifies the uncertainty under 


the Hague Rules Surrounding the element of title by including 


both straight and negotiable bills of lading. 

7. As a result of broad judicial interpretation, the 
documentary scope of the Hague Rules has not created many 
difficulties; fin | Canada; The Hamburg Rules, however, are 
undoubtedly more straightforward and inclusive. Their 
reference throughout to contracts of carriage by sea might, out 
of caution, be adapted, as the Hague Rules were by COGWA, to 
extend to transport by water so as to be sure to include 


international traffic on the Great Lakes. 
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Charterparties 


Hague Rules: Article I (b) 


"contract of carriage" applies only to contracts of 
Catriage covered bya bill” of lading “or any simular 
document | of title, in so far as such document relates to 
the carriage of" goods’ by"water, including —anyvuet 1 moe 
lading or any similar document as aforesaid issued under 
Or pursuant to a charterparty from the moment at which 
such bill of lading or similar document of title 


regulates the relations between a carrier and a holder of 
the same; 


Article V para.2 


The provisions of these Rules shall not be applicable to 
charterparties, but if bills of lading are issued in the 
case of a ship under a charterparty they shall comply 
with the terms of these Rules.... 


Hamburg Rules: Article 2 (3) 


The provisions of this Convention are not applicable to 
charter-parties. However, where a bill of lading is 
issued pursuant to a charter-party, the provisions of the 
Convention apply to such a bill of lading Uieeiclgoverns 
the relation between the carrier and the holder of the 
bill of lading, not being the cnarterer= 


Summary 


Contracts of carriage by charterparty are exempt from 
the Hague Rules unless the parties invoke them by 


incorporation. Consequently, bills of lading © ona echar ened 


ship while in the hands of a charterer are outside the Rules, 


but they fall inside whenever they represent a contract of 
carriage with someone else, whether as the shipper or the 


consignee. These principles are perpetuated by the Hamburg 


Rules. 
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Legal Commentary 
1. By virtue of Article V paragraph 2, the Hague Rules 


do not apply to charterparties, except where they are expressly 
or impliedly vinvoked. slhisican voccur, (when. thes charterpar ty 
itself incorporates the Hague Rules, although careful drafting 
is necessary to achieve the desired result. Another 
possibility is a ,~bill cof | lading», that ,incorporates. “the 
charterpartyie Articles Viparagraph “2vadds “that all® bp Prise sor 
lading, even on chartered ships, must comply, for instance as 
to contents, with the Rules. 

Dye Under merArat Celle) (b) the documentary scope of the 
Hague Rules does include a bill of lading issued under a 
charterparty from the moment it regulates the relations between 
the carrier and a holder who is not the charterer. When a 
Shipowner issues a bill of lading to Buceartener he impliedly 
gives authority to the charterer to endorse the bill and bind 
the shipowner. Once the bill is endorsed and delivered to a 
consignee, or if it is issued to a shipper who is not a 
charterer, it becomes a contract of carriage within the meaning 
of the Hague Rules. Indeed, the Rules apply retroactively to 
acts done in regard to the goods before the bill of lading was 
issued or endorsed. 

SNe, Article 2. (3) of the Hamburg Rulesiis intended to 
have the same effect as the Hague Rules about charterparties, 
and to that end the wording is quite similar. The reason for 
continuing to except charterparties is the desire to keep 


separate, the “rudes’ (relating to contracts of carriage andmco 
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bills of lading. Although the intention of the Hamburg Rules 


1s to eliminate the relationship between their application and 
documentation, as under the Hague Rules, the exception made for 


charterparties may well breach that broad principle. 
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Geographic Scope 


Hague Rules: Article X 


The spprovisionsesvofapthis Convention shall apply to all 
bills of lading issued in any of the contracting States. 


Carriage of Goods by Water Act: Section D 


Subject tol ethis) Act, Sthe Ru les™ retaring to bitts of 
lading as contained in the schedule (hereinafter referred 
tof ass “the @Rules™) "Shave “effect-in relation’ to, and in 
connection with the carriage of goods by water in ships 
carrying goods from any port in Canada to any other port 
whether in or outside Canada. 


Section 4 


Every bill of lading or similar document of title issued 
in Canada that contains or is evidence of any contract to 
which the Rules apply shall contain an express’ statement 
that it is to have effect subject to the Rules as applied 
DY Sthis Ace. 


Hague/Visby Rules: Article X 


The provisions of this Convention shall apply to every 
bill of lading relating to the carriage of goods between 
ports. in. twolditferents States ifs a) the bid jot wading 
is issued in a Contracting State; or b) the carriage is 
froma. “port Sin easContracting States or oc). the Contract 
contained in or evidenced by the bill of lading provides 
thatthe rutdes) of sehis Conventionsor legislation ot any 
State giving effect to them are to govern the contract, 
whatever may be the nationality of the ship, the carrier, 
the shipper, the consignee, or any other interested 


person. Each Contracting State shall apply the 
provisions of this Convention to the bills” of Vading 
mentioned above. This article shall. not... prevent ae 


Contracting State (from. applying. “the. Rules "of this 
Convention wato, «bis: Gof, lading not . included’ Jin stne 
preceding paragraphs. 


Hamburg Rules: Article 2 (1), (2) 


The provisions of this Convention are applicable to all 
contracts of carriage by sea between two different 
States, if: a) the port of loading as provided for in the 
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contract of carriage by sea is located ingea 
State; or b) the port of discharge as provided for in the 
contract of carriage by sea is located in a Contracting 
State; or c) one of the optional ports of discharge 
Provided for in the contract of carriage by sea is the 
actual port of discharge and such port is located in a 
Contracting State; or d)i» théecobilbbcofahadingSortother 
document evidencing the contract of carriages by cease 
1ssued in a Contracting State; or e) the bill of lading 
Or other document evidencing the contract of carriage by 
sea provides that the provisions of this Convention or 


the legislation of any State giving effect to them are to 
govern the contract. 


Contracting 


2. The provisions of this Convention are applicable without 
regard to the nationality of the ship, the “carrier seine 


actual carrier, the shipper, the consignee or any other 
interested person. 


Summary 

Since Canada is not a contracting party to the Brussels 
Convention which established the Hague Rules, they operate in 
Canadian law only to the extent that they have been implemented 
by the Carriage of Goods by Water Act (COGWA). 

This Act replaces the geographic criterion ONG 
application of the Hague Rules found therein with its own. 
Instead of the place of issuance of a bill of lading governing 
the application of the Rules, COGWA imposes the place of 
loading of the goods. In most instances the two are in the 
Same country, but, where they are not, Canadian law deems more 
important the connection with the goods than with their 
documents. In..an-cattempt. .to ampel this result even abroad, 
COGWA directs that every bill of lading issued inst Canada sor 
goods shipped from Canada shall contain a clause which subjects 
paramountcy of the Hague 


that contract of carriage to the 


Rules, as applied in Canadian law. 


ee) 


Neither the Hague Rules nor COGWA resort to the place of 
discharge of the goods as a basis for the application of the 
Rules, even though that is commonly where the consignee, upon 
receipt of damaged goods, will expect redress. As a result, a 
court action brought in Canada for damage to an inbound cargo 
will not be decided under Canadian law. Tt may be settled 
according to the law of the country where the bill of lading 
was w_ssued, [ifie, that “state lis -a contracting” party seo 1..the 
Brussels Convention; or according to the law of the country 
where the goods were loaded, whether that law be a variety of 
the Hague Rules or some other distinctive set of national 
rules. The applicable law will be determined under a body of 
Canadian principles known as _ conflicts of law, which will 
assist the court to choose the so called proper “law of Sthis 
Particular contract* The choice is significant because the 
Llimsats of illegal slitability currently  -tdiffer / from, "countayaso 
country. 

Conflicts of national laws were intended to be overcome 
by the Hague Rules through their provision of an uniform set of 
laws to govern the carriage by water of all international 
trade. Their failure, as a result of dependence solely on the 
bill .of. lading, is) a subject ‘of ' attention ‘of ’ "both the 
Hague/Visby Rules and the Hamburg Rules. The Hague/Visby Rules 
enlarge the geographic scope of the Hague Rules in two ways. 
In part, they accumulate their existing association with the 
ussuance of the’ bWINssof Sading “and: -‘the “port “or loading 
connection employed by COGWA. In’ part, ‘they “try. *torgive 
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themselves statutory force whenever they happen to be 
incorporated in the Carriage contract by a Paramount clause. 
It is hoped that these means will cause the Hague/Visby Rules 
to apply to inward, as well as outward, carriage without 
expressly making them do so. 

The Hamburg Rules are much more expansive. They are 
said to be applicable to all contracts for international 
carriage, though they can only be enforced so broadly if the 
countries involved have first agreed to them. Hence, they 
postulate a See set,.of factors.as individually sufficient 
connections between the carriage transaction and a state that 
is a contracting party to the Convention. The Hamburg Rules 
will apply to any carriage agreement by which the goods are 
loaded or discharged, or the bill of lading incorporates’ the 
law of or is issued in a contracting state. Direct appeal to 
the Hamburg Rules through a paramount clause Ls also 
acceptable. Regretably, even if the geographic scope of these 
connecting factors envelopes all contracts of carriage, 
conflicts of applicable law will still occur when the countries 
involved in a particular transaction are not all contracting 
states. In the transition from national to international 
uniform laws, or between the Hague, the Hague/Visby, and _ the 


Hamburg Rules, problems of choice of applicable law are 


inevitable and unavoidable. 
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Legal Commentary 
2 mentary 


1. Canada is not a contracting Party to the Hague Rule 


in Canadian law is set by COGWA S€Ction 22 They only affect 
the Carriage of goods from a Canadian Port, regardless of the 
destination. This statement is subject to modifications 
contained in other sections of the AG yer Particular about the 
coasting trade. 

Zi RET Substituting section 2 for Article x, COGWA 
Changed the Criteria for the application of the Hague Rules 
from the Place of issuance of the bill of lading to the place 


where the Carriage begins. It has been argued that the Place 


Ship calls at a Canadian ports This Strictly grammatical 
argument has not been given much credence. Section 2 aiso 
differs from AVCTCles vein applying the Rules Only to Outgoing 
Carriage. American law is broader, The Hague Rules are made 
to apply to contracts of Carriage "to or from" American Ports. 
AS a result Of these divergencies, though the country of 
issuance of the bill of lading May be a contracting State, 
COnETicts of Jay Principles Must be introduced to determine the 
appropriate law JOVeELOING Tt These Principles ensure that the 
Hague Rules Only have direct application in Canada to outgoing 
Carriage and not to incoming Cargoes, other than in the 


coasting trade. For example, if a case, in which a Carriage 
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contract was evidenced by a bill of lading that was issued in 
Sweden and contained a clause applying the Hague Rules, fell to 
be tried in Canada because the damaged goods were discharged 
here, it would be determined by Swedish, not Canadian law. 
Which country's law applies is important because of the lack of 
uniformity in the amount of liability between different 
national versions of the Rules. 

3. Section 4 directs that a bill of lading issued in 
Canada shall contain a clause indicating that cna bill will be 
subject to the Hague Rules. This inclusion is commonly called 
a paramount clause. The section was intended to ensure that, 
when a carriage dispute was to be decided outside the country 
where the bill was issued, the Hague Rules would still apply as 
a matter of contract by virtue - of) incorporation. Although 
section “45 states that every bill of lading | ’challecontaan 4 
paramount clause, it is only directory, not mandatory. The 
failure to include the clause does not nullify the carriage 
contract or the bill of lading, nor does it prevent ‘the 
application of the Hague Rules. 

4. The Hague/Visby Rules Article X attempts to enlarge 
the geographic scope of the Hague Rules as they relate to 
international, not domestic, carriage of goods, without 
individual states from applying them even more 


preventing 


widely. For instance, the English Carriage of Goods by Sea Act 


of 1971 implements the Hague/Visby Rules and extends their 


application to municipal carriage. By Article X (a) and _ (b) 


the Hague/Visby Rules are to apply where the bill of lading is 
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issued, or the’ carriage is from a port, in a contractingr stater 
These provisions canine the criteria of Article X of the Hague 
Rules and section 2 of COGWA. They have the merit of 
preventing a problem of application, known to the unrevised 
Hague Rules, when the goods are loaded in one country and the 
bill of lading is issued in another non-contracting country. 

5. By Article X (c) the Hague/Visby Rules are to apply 
whenever the bill of lading so provides or incorporates 
national legislation giving them effect. The intended result 
of this provision 1s to give the Hague/Visby Rules the force of 
statute law whenever a paramount clause is’ voluntarily 
incorporated into a bill of lading. The reason for this clause 
is to provide as wide a statutory and thus obligatory, coverage 
for the Hague/Visby Rules as possible. Where the Rules are 
involved merely by agreement, their provisions are construed in 
conjunction with the other terms of the bill of lading and may 
not override contradictions. The hope is, that through wide 
Statutory coverage, the Hague/Visby Rules will also cover 
inward carriage. 

6. The new Article X is to operate without regard to 
the nationality of the ship, the carrier, the consignee, or 
other interested persons. These referents are often used to 
indicate ‘the “proper™ law “of the ‘contract: Disregard sof them 
further indicates the statutory effect the Hague/Visby Rules 
are to have. Moreover, Article X requires contracting states 
to “apply the “Hague/Visby™ Rules “tothe bilis of4 ladingemet 


defines. It thereby would oblige a country like Canada, where 
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the Hague Rules apply only to outward trade, to impose the 


Hague/Visby Rules on inward cargoes where the carriage 


Originates from another contracting state as well as when a 
paramount clause is included. This provision has been deleted 
by Great Britain but in its stead the English Carriage of Goods 
by Sea Act section 1 (2) gives the Hague/Visby Rules statutory 
force of law. 

7. Between contracting states or in a state adhering to 
the Hague/Visby Rules, there is no longer a need for the 
paramount clause. Accordingly, the British statute mele jen no 
requirement for one to _ be included in bills of lading. The 
failure, however, to incorporate a paramount clause may create 
problems of conflicts of law in situations where the country 
Aneees courts must decide the dispute, is not a party to the 
Hague/Visby Rules. — 

8. Although improvements were made in the geographic 
scope of the Hague Rules by the Hague/Visby Rules, the drafters 
of the Hamburg Rules accomplished a major expansion when they 
wrote the Rules to apply additionally whenever the port of 
discharge is in a contracting state. This principle had _ been 
rejected from the Hague/Visby Rules on the grounds thatesaa)iat 
would create conflicts of law because the applicable Rules 
would depend on. the forum. (of, Litigation; soande Aas etnies 
application of the Rules is a governmental act which may not be 
with, such as by disregard by the state of 


interfered 


discharge. These objections, pluss, the fifear » Of Smitish. oF 


American unilateral regulation of trade, were overcome during 
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the drafting sessions of the Hamburg Rules. Two policy 
arguments favoured their application to inward carriage. 
First, since cargo damage usually falls on consignees, they are 
the ones who need_protection, and they are located at the port 
of discharge. Secondly, the makers who wanted to give the 
Rules as wide a scope as possible, felt that the port of 
discharge has a sufficient relationship to the carriage. 

9. “By Article 2° (1), the ‘Hamburg Rules are togappiysgeco 
rate wiih contracts of carriage by sea between two different 
countries, neither of which need be contracting states. 
Although the draft convention contained a provision similar to 
the Hague/Visby Rules that permitted states to apply the Rules 
to municipal carriage, no such clause exists in the final 
conventions although it seems that mene is nothing to prevent 
such use nationally if desired. Antaele, (25C))taGal)iaawh leh: 
indicates that the Hamburg Rules apply when the port of loading 
is'"in a’ contracting state, and Article 2 (1) (d),> whichicainvokes 
them when the bill of lading or other document is issued in a 
contracting state, follow the Hague/Visby Rules. The only 
change is that the place of loading or issuance must be the one 
provided for “inthe contract of carriage. \Articile:.2) (Wamte) es 
similar to the paramount clause provision in the Hague/Visby 
Rules. Article "2 (1) «(by and” (c) are the new provisions that 
make the Hamburg Rules apply when the port of discharge, 
whether it be a designated or optional one under the contract 
of carriage, isin avcontracting state. Article: 2 W(2)gemotes 


that, like the Hague/Visby Rules, the traditional indicators of 
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the proper law of the Carriage of contract are not to be taken 
into account. 
10. The laudable effort to make the geographic scope of 


the Hamburg Rules as great as possible wiil certainly create 


problems about the applicable law in those contracts of 
carriage where not all the countries involved are contracting 
States. The complications arise because of the variety of 
connecting factors used by the Hamburg Rules. The difficulties 
may be increased by the plaintiff's relative freedom, under 
Article 21,° to’ choose his .forum’ for litigation.,.+-Regretably, 
such problems are an inevitable obstacle in a transition to 
universally uniform laws such as the Hamburg Rules seek to 
promote. Canada cannot evade the hazards by persisting with 
the Hague Rules. Other countries can and will apply the 
Hague/Visby or the Hamburg Rules, so that conflicts of law will 


be unavoidable. 
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4. 


Period of Responsibility 


Hague Rules: Article I (e) 


"carriage of goods" covers the period from the time when 
the goods are loaded on to the tiie when they are 
discharged from the ship. 


Article VII 


Nothing herein contained shall prevent a carrier or a 
shipper from entering into any agreement, stipulation, 
condition, reservation Or exemption as to the 
responsibility and liability of the carrier or the ship 
for the loss or damage to or in connection with the 
custody and care and handling of goods prior to _ the 
loading on and subsequent to the discharge from the ship 
on which the goods are carried by water. . 


Hamburg Rules: Article 4 


lee 


Bie 


The* responsibility of the carrier for the goods under 
this Convention covers the period during which the 
carrier is in charge of the goods at the port of loading, 
during the carriage and at the port of discharge. 


For the purpose of paragraph. 1 of this Article, the 
carrier is deemed to be in charge of the goods 
(a) from the time he has taken over the goods 
from: (i) the shipper, or a person acting on his 
behalf:ror > (ii) an’ cauthority © sopemothersethicd 
party to whom, pursuant to law or regulations 
applicable at the port of loading, the goods 
must be handed over for shipment; 
(b) until the time he has delivered the goods: 
(i) by handing over the goods to the consignee; 
or (ii) in cases where the consignee does not 
receive the goods from the carrier, by placing 


them at the disposal of the “consignee in 
accordance with the contract or with the law or 
with the usage of the particular trade, 


applicable at the port of discharge; Ore (ate DY 
handing over the goods to an authority or other 
third party to whom, pursuant to. law or 
regulations applicable at the port of discharge, 
the goods must be handed over. 


In paragraphs l and 2 of this Anticle, 7 eference cathe 


Carrier or the consignee means, in additions ttovethe 
carrier or the consignee, the servantS or agents, 
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respectively of the carrier or the consignee. 
Summary 

The Hague “Rules” apply only “while the: ’cargo, is in 
Carriage. This period of responsibility begins when the ship's 
tackle is hooked on to the goods for loading and continues 
until they are unhooked from the Iefttang gear after 
discharging. The Hague Rules are consequently said to apply 
from tackle to tackle. Responsibility for the goods while in 
the hands of the carrier prior to loading or after discharge is 
governed by national laws. They differ. The Canada Shipping 
Act makes the carrier responsible for the care of a cargo as 
soon as he receives it but is unclear about his’ obligations 
after its discharge but before its delivery to the owner. In 
any case, the statutory. standards may Se and often are, 
disclaimed by the carrier by a clause included for this purpose 
in’ the Fcontract) ot carriage. By comparison, French and 
American statutes impose irrevocable responsibility. 

The reforms of the Hamburg Rules are intended to make 
the period of the carrier's responsibility become coextensive 
with his custody of the cargo, and to create uniformity in the 
laws that apply throughout the performance of the contract of 
Carriage. The carrier will incur responsibility under the 
Hamburg Rules all the time the goods are in his charge at the 
port of loading, during carriage, and at the port of discharge. 
In other words, the tackle-to-tackle rule will be replaced-by a 
port-to-port principle. Unfortunately the, Hamburg.» Rules “Aare 


unclear about when the carrier may be said to be in charge of 
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the goods because he has taken them over but not yet delivered 


them, and about the status of stevedores when they handle cargo 


for him. These uncertainties are sufficient to raise doubt as 
to whether the Hamburg Rules will in practices achieveustherr 


laudable reformative purposes. 


Legal Commentary 

i. It is clear from Article VII of the Hague Rules that 
they are not applicable "prior to the loading on and subsequent 
to the discharge from the ship". The Rules. do apply to the 
Carriage of goods defined in Article I (e) in terms of the 
period of time when they are loaded on until they are 
discharged from the ship. These provisions are the foundation 
for the well established tackle-to-tackle principle: the Rules 
come into effect as soon as loading commences by hooking the 
ship's tackle on to the cargo, and continue to apply until the 
goods are released from the discharging tackle. When the 
ship's tackle is not used, the period of responsibility is 
fixed by the movement of the goods over the ship's rail. 

2. Article I (e) refers to "loaded on" and "discharged 
from" in such a way as apparently to limit the carrier’s 
responsibility to the period when the goods are fully on board. 
This interpretation has not been accepted. It would conflict 
with the carrier's fundamental obligations expressed in 
as including the operations of loading, 


Metroies tt and Ili (2) 


handling and discharging the cargo. Article I (e) is designed 


to indicate the first and last operations under the contract of 
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carriage, as defined in Article iT (Diz Any other 
interpretation would® leave “Article II> and “III” (2) *wtethout 
meaning. Indeed, the Hague Rules have been held not to apply 
to.aPperiod of time; but) to: the! contract of carriage, awi tin atne 
result that the operations of loading and discharging are 
subject to them. The decision was softened, however, by the 
addition, perhaps in contradiction of the Rules, that, the 
parties may determine the extent to which the loading and 
discharging is the responsibility of the carrier. 

3. In the leading case on loading, the goods were being 
hoisted by the ship's tackle when they fell and were damaged. 
The court held that, regardless of whether the goods were over 
the rail, once the carrier had undertaken the loading of the 
vessel, he was responsible under the Hague Rules and could take 
advantage of the limitation of liability they contain. It has 
been suggested that the Hague Rules would have applied, if 
shore tackle, and -not the ship's .tackle, had been used. 
Although this conclusion has been doubted, it does seem _ to 
follow the reasoning of the court. 

4. Ina case on discharge, a tractor was unloaded onto 
a barge from which it then fell into the sea. There the court 
held) that this contract of) carriage obliged... the. carrier aro 
discharge the tractor first onto the barge and thence ashore, 
with the result that the Hague Rules still applied because the 
cargo was lost before the unloading was completed. As in the 
situation, of, loading, «the, @responsibility. for discharging 


depends upon the terms of the contract of carriage and not upon 
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any arbitrary period of time. Discharging is only complete 
when the operations devolving upon the ship come to an end. 

De Since pre-loading and post-discharge 
responsibilities are, by Article VII, outside the Hague Rules, 
they are within the scope of national law. The Canada Shipping 
Act section 657 makes a carrier responsible for the care of a 
GargoOooaS=ysoon, as it. is) ideliveréd _Stothingforseanniagas an 
reasonable clause in the bill of lading, however, that 
disclaims this responsibility will be upheld since it complies 
with Article VII of the Hague Rules. 

6. Section 666 of the Canada Shipping Act makes partial 
provision for the discharging of cargo. Where the cargo owner 
does not take delivery of his goods in a reasonable time, the 
carrier may discharge them onto the wharf or into a warehouse 
and thereby terminate his responsibility for their care and 
safety, subject to a contrary intention located Vin the contract 
©fe carriage. This is a necessary provision so long as the 
cargo owner is obliged to look out for the arrival of the ship. 
What continuing obligations the carrier may have for delivery 
of the goods to the consignee is unclear in) the » Ace. anders 
still -unsettled. Further, this obscure section may have no 
application in the face of provincial «cjurisdietion@ covers tins 
subject matter. In any event, carriers frequently contract out 
of the statutory duties after discharge. A clause which stated 
goods were the responsibility of the consignee after 


that the 


discharge was upheld by a Canadian court as reasonable and 


permitted by Article VII of the Hague Rules. 


eral 


re The makers of the Hamburg Rules’ based their 
preparation of Article 4 on two principles that were reached by 
eonsensus: ij) the, ‘carrier ‘should’ be’ liable“ for’ the entire 
period during which he is actually in charge of the goods, 
whether afloat or ashore; and ii) the period should not begin 
prior to the carrier's custody of them at the port of loading 
and should not continue beyond the port of discharge. These 
principles deliberately change the carrier's period of 
responsibility in the hope of unifying the regime applicable to 
goods during the whole of the carriage transaction. They also 
reflect the policy that the carrier should be fully responsible 
for the cargo while it is under his supervision and control. 

8. The need for unification of the applicable regime of 
rules. has arisen through differences in national law, 
particularly over carriex” Tiability for custody of the goods 
outside the scope of the Hague Rules. The divergencies are 
especially noticeable between the British and Canadian 
contractual principles just described, and the French and 
American Standards imposed by statute. Canada expressed 
general satisfaction with the provisions of the Hague Rules and 
opposed the attempt in the Hamburg Rules to extend carrier 
responsibility on the grounds that it would prejudice the 
application of domestic law in matters which are exclusively 
national. | 

9. Article 4 (1) lays down the basic principle that the 
carrier will be responsible for the goods during the time he is 


in charge of them at the port of loading, during the carriage 
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and at the port of discharge. The place of taking charge and 


of discharging will be restricted to theh tparticularesports 
Paragraph one appears to have been drafted in this way to avoid 
Sontlict with the Multimodal Convention. Ine thesiwfiacembobes the 
use of containers and other modern shipping practices, however, 
the limitation of carrier responsibility*to7ayportySmaye defeat 
the policy of equating the periods of responsibility and of 
cargo custody and control. 

10% Article 41 (2)e(a) indicates thatSthe carrierewi 11 
be deemed to be in charge of the goods when he takes them over 
from the shipper or from an authority to whom, pursuant to the 
law of the port, the goods must be handed for shipment. At 
what precise moment the carrier will become in charge of the 
goods or will have taken over the goods sites not defined. 
Generally, but not invariably, it will occur when the bill of 
lading is issued. It does seem clear that the taking over of 
the goods will be a material fact that may be proven by any 
means. One important question which is as yet unanswered is 
whether the bill of lading may validly be used to define the 
moment when the carrier takes charge of the goods. An attempt 
to do so will have to circumvent another principle, contained 
in Article 23, that any clause which would derogate from the 
Rules will be null and void. 

ll. Article 4 (2) (b) indicates that ‘the carrier 9will 
be responsible for the goods until he delivers them, which may 
be accomplished in any one of three ways: i) by placing them in 
of the » consignee; or ii) sby handing them to the 


the hands 


oye: 


person required by the law of the port; or iii) by putting the 
goods at the disposal of the consignee in accordance with the 
contract, or the law or the usage of the port. Delivery is a 
legal act which presumes the agreement of both the carrier and 
the consignee. It does not mean that the carrier's obligations 
are ended, only that the period of transport for which the 
carrier is responsible is finished. It has been suggested .that 
the carrier will be able to relieve himself of responsibility 
for Ae cargo depending upon the trade usages of the 
discharging port or the terms of his contract as evidenced by 
the bill of lading. For instance, a carrier might be able to 
limit the scope of his responsibility by the use of a well 
dvawnpicitause @inasthes bil, sO£Y, lading: PNereaonle 4 (2) ey) 5 
however, may be read so as to restrict the use of such a clause 
to situations in which it is not possible for the consigenee to 
receive the cargo so that alternative delivery provisions will 
have to come into effect. 

12 sa ByYauparagMaphnansrtatAnticole J4egnpr7 apply s #to “ithe 
servants and agents of the carrier and the consignee. But, the 
failure to mention stevedores and independent warehousemen as 
they handle cargo has been termed a "Startling omission". It 
has been suggested that "agent" in this context will include an 
independent contractor and that the intent of Article 4 is to 
apply the period of responsibility during stevedoring Since the 
cargo handlers are in charge of the goods on behalf of the 
Carrier. 

E38 Although the’ intent of Article 4 was “to make a 
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major change in the Scope of the Rules so as to introduce the 


idea of port-to-port responsibility for carriers, at least one 


commentator has concluded that no such breakthrough was made 


and that tackle-to-tackle is still the rule of thumb. The 


uncertain details of application of Article 4 regretably permit 


such an interpretation contrary to the more valuable purposes 


of the Hamburg Rules. 
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Die 


throughuCarriage 


Hamburg Rules: Article 10 


Le 


Where the performance of the carriage or part thereof has 
been entrusted to an actual carrier, whether or not in 
pursuance of a liberty under the contract of carriage by 


sea to do SO, the carrier nevertheless remains 
responsible for the entire carriage according to the 
provisions of Phas Convention. The carrier is 


responsible, in relation to the carriage performed by the 
actual carrier, for the acts and omissions of the actual 
carrier and of his servants and agents acting within the 
scope of their employment. 


All the provisions of this Convention governing the 
responsibility of the carrier also apply to the 
responsibility of the actual carrier for the carriage 
performed by him. The provisions of paragraphs 2 and 3 
OFM Article: Ueandsoreparagrmaph Z2wof Article, 8. app lye cae 
action is brought against a servant or agent of the 
actual carrier. 


Any -special agreement under which the carrier assumes 
obligations not imposed by this Convention or waives 
rights conferred by this Convention affects the actual 
carrier only if agreed to by him expressly and in 
writing. Whether or not the actual carrier has so 
agreed, the carrier nevertheless remains bound by the 
obligations Or waivers resulting from such special 
agreement. 


4. Where and to the extent that both the carrier and_ the 
actual carrier are liable, their liability dis: joint and 
several. 

5. The aggregate of the amounts recoverable from the 
Carrier, the actual carrier and their servants and agents 
shall not exceed the limits of liability provided for in 
this Convention. 

6. Nothing) jin. this Article “shall .prejudice, any, rightwoc 
recourse as between the carrier and the actual carrier. 

Article 11 
1. Notwithstanding the provisions of paragrpah 1 of Article 


LOG where ‘a | contract, of carriage: “by. sea.) provides 
explicitly that a specified part of the carriage covered 
by the said contract is to be performed by a named person 
other than the carrier, the contract may also provide 
that the carrier is not liable for loss, damage or delay 
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in delivery caused by an occurrence which takes. place 
while the goods are in the Charge of the actual carrier 
during such Part of the carriage. Nevertheless, any 
Stipulation limiting or excluding such Jtabiivcye eis 
without effect if no judicial proceedings can be 
instituted against the actual carrier in a court 
competant under Paragraphs | |\lefore2ic& Antictes2 eeeatne 
burden of proving that any loss, damage or delay in 


delivery has been caused by such an occurrence rests upon 
Che carrien. 


2. The actual carrier is responsible in accordance with the 
Provisions of paragraph 2 of Article 10 for loss, damage 
or delay in delivery caused by an occurrence which takes 
place while the goods are in his charge. 

Summary 

The absence of provisions in the Hague Rules’ referring 
to through carriage. -has , contributed | §to \ethessproblensm ios 
transshipment, which have greatly increased in frequency with 
the advent of containerized transportation. Transshipment may 
Sccurgspurisuant y sto sa -athroughpeoil of lading, perhaps in 
multimodal carriage, or under an ocean bill of lading that 
contains.a “liberty clause" -by iwhich the y .canmier Brogan cemnco 
transfer the cargo to others to deliver. 

In both circumstances, carriers often disclaim all 
responsibility for cargo outside the time when they actually 
Canrmyeit . The freedom to disclaim responsibility appears 
generally irreproachable under the Hague Rules as they only 
apply to each carrier while the «goods are °in water Scarmirage. 
ent problems that may arise for an owner of damaged 


The consequ 


cargo can be immense. He must firs isdiscover perk the @ cam, weenie 


bocasiOnsvot tHe (damage, topphis goeds al) o seee 


appropriate carrier, OF possibly aatcargqhand eae 


transshipment. Additionally ishe ainayie Resi toy ee 


ane) 


terms or law apply to his problem because consecutive carriers 
have issued separate and conflicting bills of lading. These 
difficulties of proof and of law may force the cargo owner to 
take* suit" against” allvvthe “Carriers” and «cargo, handlers “an 
numerous, far flung? JUPISALCViIoOnNS “LE” he erseeto srecover 
compensation. Such multiplicity of litigation is a wasterful 
expense for all involved, but especially to the cargo owner. 
The Hamburg Rules offer a simple, if sweeping, remedy. 
While the actual carrier will continue to be liable for his own 
acts, the contracting carrier will also be responsible for the 
goods, upon the terms and law of his contract, throughout the 
whole of the carriage until they are finally delivered. Out of 
deference to shipowning interests, an important exception will 
permit the contracting carrier to exempt himself from liability 
after he has transshipped the goods where the contract 
explicitly provides for its continued performance by a 
different, mamed carrier. The Hamburg Rules ensure that a 
cargo owner will not be able to collect compensation totalling 
more than the ordinary limits “of liability and that asa 
contracting carrier who pays compensation will have recourse 


against: the actual tarrier at *farlt:: 


Legal Commentary 


Mies Transshipment problems commonly arise in one of two 
particular ways: i) under a through bill of lading in which the 


port of transshipment is designated, and ii) through the use of 
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a general "transshipment" or “14 bertysnoeashs Ble aaa eee 


lading, by which the carrier is given the option to transfer 


the cargo to other carriers to deliver to its stated 
destination. Under the through bill of lading the shipper is 
aware that there is to be transshipment at a particular port 
and the carrier is obliged to inform the shipper, or the 
consignee, or both, of the names of the on-carrier. Many 
through bills contain clauses that limit a carrier's 
responsibility to the period of his actual carriage. Such 
clauses are permissible under the Hague Rules since the period 
of responsibility for carriage is from "tackle-to-tackle". The 
distressed cargo owner is not harmed by each carrier's 
limitation of liability since he can sue the named actual 
Carrier who is Be eon beh unless, as often is the case, he 
cannot discover where in the transit or transshipment his goods 
were damaged. In partial resolution, the Hague Rules permit 
carriers to contract responsibility prior to or after their act 
of carriage. 

oe The existence of "transshipment" or "liberty" 
Glauses’ in a’bill of ‘lading! is for the benefitaot Sear ieeseco 
facilitate commercial flexibility in the routing of cargoes. 
The mere right to transship does not affect the contracting 
carrier's responsibilities since the transshipment is in the 
performance of the contracted carriage, and therefore the Hague 
Rules would continue to apply. Usually, however, liberty 
provisions stating that the contracting 


clauses include 


ibili h oint of transshipment. 
carrier's responsibility ends! sat™ there p 
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The validity of these ‘provisions are in doubt since™ Articles: 
(8) prevents derogation from the responsibilities in the Hague 
Rules. In English and Canadian jurisprudence only one case 
appears to consider the problem at all and it determined that 
the transshipment clause was valid. 

3. Another problem of carrier responsibility arises 
when the damage to cargo takes place at the port of 
transshipment and the contracting carrier has _ successfully 
either terminated the application of the Hague Rules or 
restricted his Diability to’ "the period” of "actual carriage. 
This type of problem occurs quite as readily under through 
bills as by the use of transshipment clauses. In a_ recent 
Canadian case a transshipment clause contained in the bi IMs of 
lading ' didnot© “mention”-” the “Location of the port OF 
transshipment, but did declare that the contracting carrier was 
not responsible for the goods beyond his handling of them. 
Damage occurred during storage at the transshipment port. The 
Court found the contracting carrier was not responsible for the 
goods during storage since the contract of carriage had ended 
at the time of their discharge. 

4. In many transshipment situations a new bill of 
lading is issued when the goods are transshipped. This 
practice creates great uncertainty as to whether, in cases of 
conflicty the cargo owner is bound by the original bidivroe 
lading or the on-going carrier's bill of lading or both. In 
the practice of through bills of lading, where this’ situation 


is most likely to arise, the two bills will be construed so as 
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to give effect to both. If they are incompatible, the through 


bill will prevail. The greatest uncertainty appears to be 


whether ,the.application-of the Hague Rulesuis) tosbendesidednen 
the basis of each bill of lading issued during the carriage or 
on the basis of the first bill of lading in nespectgofhethe 
entine carriage. 

oF ot is Clear,,..frome,this. diseusgion ssthates the 
transshipment clauses favour the carrier to the detriment of 
the cargo owner. The cargo owner is left in the position of 
not knowing to whom to look for compensation for damage to his 
goods since the ability to determine where the loss occurred, 
which is his burden to prove, is not easily within his power. 
His difficulties are further complicated by the uncertainty 
over which law to apply. As a result, an aggrieved cargo owner 
may have to take suit against all the carriers involved with 
his goods as well as all those who handled them at far off 
ports of transshipment. The wasteful likelihood of multiple 
suits in numerous jurisdictions is an unworkable situation for 
the cargo owner in most situations. 

6. The Hamburg Rules, Article 10 (1), provide a radical 
change in the approach of carrige law to transshipment and to 
the problems a cargo owner may have in identifying the.) canmier 
that is to bear the responsibility for cargo damage. Article 
Lo (1), read together with the definition of icarrierr aim Artic le 
iy (1) ,epmeanss, that the person who originally concluded the 
contract with the shipper will remain responsible for the goods 
whether they are transshipped, or whether they are 


regardless 


63 


actually carried by another carrier. The. latter situation 
occurs under the Hague Rules with the use of a demise clause or 
in situations where the contracting carrier does not perform 
the actual carriage. 

Ve There was little debate whether the general 
principle under Article 10 (1) should, apply,to., “liberty 3 gicr 
"transshipment" clauses in bills of lading, but there was much 
discussion about the application of the contracting carrier's 
responsiblity for the full carriage under a through bill of 
Lading: “"I't, was argued ‘that the application of -Article..)10) paGl) 
to through bills would reduce the use of this commercially 
valuable document because its: wording would permit, even 
encourage, carriers to terminate the carriage by indicating 
that the intermediary port was fae. port .of discharge. The 
counter argument emphasized that a contracting carrier would 
Still have recourse against the actual carrier who caused the 
damage and that it was easier for the contracting carrier than 
for the cargo owner to ascertain who was responsible for the 
loss. Also, it was agreed that in current practice carriers 
assume liability for’ the entire through-carriage. The 
compromise that was reached is expressed in Article ll (1). It 
allows the contracting carrier to exempt himself from liability 
for the on-going portion of the carriage where the contract 
explicitly provides for its performance by a named actual 
Carrier. 

Soy Articde waive (iy ehacs ibeen roundly criticized for 


providing a major loophole for the exoneration of contracting 
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carriers who would Otherwise be within the scope of the Hamburg 
Rules. This loophole is Closed when the cargo owner cannot 


take judicial proceedings against the actual carrier pursuant 


to Article 21. At least the burden of proving that the damage 
occurred during the on-going carriage will be on the 
contracting carrier. Article 11 (1) was narrowly adopted with 
the help of expert argumentation by shipowner nations, who 
induced shipper countries to vote against their best and stated 
interests. 

9. Articles 10 (2) and 11 (2) make it clear that the 
actual carrier will always be responsible for the carriage 
performed by him, regardless of the contracting carrier's 
liability. Agtaele, O25 (6) indicates that the contracting 
carrier will be able to recover from the actual entation in 
Situations where the damage is caused by the actual carrier and 
the cargo owner recovers from the contracting carrier. The 
cargo owner, by Article 10 (5), will not be able to recover in 
total more than the limits of liability provided in the Rules. 

L0% Although by Article 10 (1) the contracting carrier 
will be responsible for the "entire carriage", this phrase is 
limited to the period of responsiblity expressed in Article 4. 
The uncertainty over liability for cargo damage “that “occurs 
during transshipment is overcome by Article: L100) Sfixing 
responsibility on the contracting carrier. Article 11 (1) will 


allow the contracting carrier to escape responsibility only 


5 . * " 
when the named actual carrier 1S in “change! 4ot the goods, 


hich) would snob! include their handling during transshipment. 
whi 
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The problem of the on-going carrier issuing bills of lading 
that confilictzwith othe, original “contract of “carriage lso 
appears to have been settled. The contracting carrier will 
remain responsible under the original contract of carriage even 
where «a° bill of) lading “is®-dssued Jby ankon-going* caprmer:. 
Indeedifoit maysbesrimplied) thatlvthe® contracting@*.carever~ pus 
responsible EOn thes. bililweerssued by the, actuals icar rier, 
presumably not so as to limit or exclude its responsibilities 


as defined under the contract of carriage. 
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TO WHAT THE RULES APPLY 
APPLY 


Introduction 


The Hague Rules apply to all kinds of goods except live 
animals and deck cargo. Consequently the: Carrier) Ccanze and 
regularly does, disclaim all responsibility for their safe 
Carriage. The Hamburg Rules include live animals and deck 
Cargo in their application thus imposing a duty of care on the 
Carrier, but varying the ordinary standard according to special 
conditions. Articles of transport, such as containers. that 
belong to the cargo owner are also included in the Hamburg 
Rules. 

An Mobscurel article: so£f the Hague Rules permits the 
Carriage of "particulars goods” tor belefreegy irom Gtherws ledger 
restraints of the Rules provided they are shipped under a 
non-negotiable receipt and not a bill of lading. This 
exception for non-commercial shipments and experimental 
arrangements has been so little used that it is omitted from 
the Hamburg Rules. This provision was chiefly significant in 
Canada as a result of its conversion by COGWA to apply to the 
coasting trade as well, thus freeing domestic carriage of 
international regulation. The omission will not restrain 
Canada from establishing national controls on the coasting 
trade as the Hamburg Rules only apply to international 


carriage. 


This section discusses these topics as follows: 


1. Deck Cargo 


2. Live Animals 
3. Goods and Packaging 


4. "Particular Goods" and the Coasting Trade 
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Ls 


Deck Cargo 


Hague Rules: Article I (c) 


"goods" includes goods, wares, merchandise, and articles 
of every kind whatsoever, except live animals and cargo 
which by the contract of Carriage is stated as being 
Carried on deck and is so carried; 


Hamburg Rules: Article 9 


‘ge 


The Carrier is entitled to carry the goods on deck only 
if such carriage is in accordance with an agreement with 
the Shipper or with the usage of the particular trade or 
1s required by statutory rules or regulations. 


If the carrier and the shipper have agreed that the goods 
shall or may be carried on deck, the carrier must insert 
in the bill of lading or other document evidencing the 
contract of carriage by sea a statement to that effect. 
In the absence of such a statement the carrier has the 
burden of proving that an agreement for carriage on deck 
has been entered into; however, the carrier is not 
entitled to invoke such an agreement against a third 
party, including a consignee who has acquired the bill of 
lading in good faith. 


Where the goods have been carried on deck contrary to the 
provisions of paragraph 1 of this article or where the 
Carrier may not under paragraph 2 of this article invoke 
an agreement for carriage on deck, the Carrier, 
notwithstanding the provisions of paragraph 1 of article 
5, is liable for loss*of or damage to the goods, as \well 
as for delay) in *delivery,. resulting “solely Jfron ithe 
carriage on deck, and the extent of his liability is to 
be determined in accordance with the provisions of 
article 6 or article 8 of this Convention, as the case 


may be. 


Carriage of goods on deck contrary to express agreement 
for carriage under deck is deemed to be an act of 
omission of the carrier within the meaning of article 8. 


Summary 


Hague Rules because of “the toneater 


compared to other 


Deck cargo was exempted from the application of the 


risks); off@isate .,carriage 


goods stowed under deck. As a result, the 


ajah 


carrier may disclaim responsibility, and thus evade liability, 
for cargo carried on deck even though the cause of loss is 
unrelated to the mode of carriage. Modern methods of stowage 
and the use of containers has increased the volume of goods 
carried on deck, has shaded the physical distinction between 
above and below deck, and has_ substantially reduced the 
disparity “inv *risks« There 1s no longer. JuUSti£icatson for, the 
total exclusion of deck cargo from the operation of the Rules. 
The Hamburg Rules recognize the current circumstances by 
including deck cargo within their application and permitting 
such carriage where there is agreement, usage or law requiring 
it so. The carrier will bear the same responsibility of 
reasonable care for on and below deck cargo. Goods that are 
carried on deck without their owner's agreement and are lost, 
damaged or delayed as a result solely of being placed there, 
will attract more severe liability, without proof of fault on 
the part of the carrier, although he may continue to limit the 
extent of his compensation in the, usual way. Deck carriage 
contrary to an express agreement for carriage under deck will 
prevent the carrier from limiting his liability for the cargo. 
In effect, the Hamburg Rules assimilate deck cargo with 
the other goods carried, but they Bere aanien the degree of the 
carrier's responsibility for it according to express agreement 
about the mode of carriage. No definition of deck cargo is 
supplied. Unfortunately the measure of legal liability will 
turn on whether the goods in dispute were carried on or under 


deck which modern ship design may make an _ increasingly 


Te 


difficult physical distinction to draw. 
Legal Commentary 


iw vArticlerl te) «sof, fehewtuagud tinulee excepts cargo 
"which by the contract of carriage is stated as being carried 
on deck and is so carried". Originally the exemption was a 
special concession to the Baltic trade in lumber, which was the 
only cargo normally carried on deck. The risks of peril from 
the sea were much greater for deck cargo, so the carrier was 
permitted contractual freedom to reduce or avoid Liabvirey yaror 
the cargo, The wide use of containers and safer stowage 
methods has induced an increase in on deck cargo and _ thereby 
expanded the legal significance of its exemption from the 
Rules. 

2 Determining when goods are carried on deck is not 
always easy, since the cargo may be carried in a closed _ steel 
container that is above the deck, or it may be covered in such 
a way as to give it the same security as below deck. To. fali 
within the Article 1 (c) exemption, there must be agreement 
that the goods are to be carried on deck, and the goods must in 
fact be carried on deck. Iteciso not gsufitcient <ehaweene 
carrier, by a "liberty" clause in the bill of lading, may carry 


the goods on deck. The bill of * lading «musts tatestnat gene 


goods are to be carried on deck: Ina case lingwhich } the (biti 


of lading stated the goods were to be carried on deck and the 


goods were so carried, but the shipper had not agreed to ship 


the cargo on deck, the Hague Rules were held not to be 
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applicable. Conversely, where the shipper was aware that _ the - 
goods were to be carried on deck but the bill of lading did not 
so state this fact, the Hague Rules were held applicable. The 
presumption is that a clean bill of lading means the goods are 
to be carried below deck. 

3. Even where the bill of lading adequately states that 
cargo is to be carried on deck, where the cargo is stowed below 
deck throughout the carriage or even for part of the carriage, 
the carrier is responsible for the goods under the Hague Rules. 
Such a situation occurred when a yacht was properly placed on 
deck, but after being damaged it was moved below deck. The 
court held the Hague Rules applicable throughout the entire 
voyage. 

4. Where the bill of lading states that the goods are 
to be carried on deck and this statement accurately reflects 
the agreement between the parties, the Hague Rules are not 
applicable from the beginning of the carriage. Thus where deck 
cargo was damaged while being loaded, it was determined that 
the Hague Rules had no applicability and that the carrier could 
limit his responsibility for the goods from the beginning. ti = 
can be inferred from the court's decision that before Article 
l(c) could be applicable to deck cargo it had to be loaded and 
carried. This result indicates that where deck cargo is 
involved the carrier is not responsible under the Hague Rules 
atvaltk. 

5. The Hague/Visby Rules make no changes to deck cargo, 


but section 1 (7) of the U.K. Carriage of Goods by Sea Act of 
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1971, which implemented themy ini »sBritain; provides ethat*’ ein 


Certainacases caabill-of lading which invokes the amended Rules 


will cover deck cargo and live animals. In these circumstances 


a Carrier will bear the same responsibility for animals and for 
goods carried on deck as any other cargo. 

6.3 The Working Group of UNCITRAL reviewed three 
Particular problems relating to the on deck provisions of the 
Hague Rules: i) carriers may escape liability for cargo damage 
completely unrelated to carriage on deck; ii) containers, which 
can be carried as safely on as below deck, are not covered by 
the Rules unless they are expressly included; iii) there is a 
lack of clarity about when goods are on or below deck. In 
preparing Article 9 of the Hamburg Rules, the drafters tried ES 
reflect three principles which they felt should be included in 
provisions respecting deck cargo. These principles are: i) the 
carrier may only carry deck cargo pursuant to an agreement with 
the shipper, usage, or statutory requirement; ii) agreements to 
carry deck cargo must be reflected in a statement of the bill 
of lading ; iii) where no agreement sinc ludedieimeachembun sao: 
lading, the carrier may prove the existence of one. 

ae Under Article 9 deck cargo is included in the ambit 
of the Hamburg Rules. Article 9 (1) states that the carrier 
on deck only if the carriage is in accordance 


May carry goods 


with an agreement with a shipper, with the usage of the trade, 


or is required by statute. Under Article 9 (4), if the carrier 


stows cargo on deck where carriage under deck has been 


expressly agreed, the carrier is deemed to have lost any mane 
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to limit responsibility under the Hamburg Rules. It has _ been 
suggested that Article 9 (4) should be the basic rule and not 
Article 9 (1), although there is a problem with the meaning of 
an "express statement". By Article 9 (2), where goods are to 
be carried. ‘on deckyasthesebilimsofs lading? shalleeconearn a 
Statement to that effect. In the event no such statement is 
included, the carrier has to prove the existence of an 
agreement for deck cargo, although even then it cannot be 
invoked against a third party. Where goods have been carried 
on deck without agreement or in such circumstances that the 
carrier cannot rely on any agreement, it appears that he will 
be held strictly liable for damages resulting solely from the 
Carriage ‘Of 7 the’ cargo” on *deck,’ “notwithstanding” -the-usual 
defence, (that he took all reasonable precautions), expressed 
bay (Noe ies sy (Gib) - | 

SeoelmeArtiche:9 (1) (three ‘exceptions “are given ®*to°ethe 
provisions that .gcargo iis) nots ltd! "be'™ carried » ton Vdéeck 270ne 
exceptionwarises (whens ai) statutes requires “the! goods V3tow be 
carried on deck. Unfortunately, there is no explanation of the 
state whose legislation would be operative. Another exception 
is made for cargo carried on deck by usage of the trade, but 
there is no definition of usage, with the resulting uncertainty 
whether, for instance, the employment of containers in some 
trades is included or not. The third exception occurs when an 
agreement is made between the shipper and the carrier to Canny, 
the «goods’-on, deck, ibut)ither»nature) sof “Such "an “agreement © is 


unexplained. In all these cases the ordinary standard of care, 
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contained in Article 5 (1), still applies to deck cargo. For 


this reason, it has been suggested that Article 9 (ds) aes 


redundant, although breach of its provisions may incur stricter 


liability for the carrier. Where there is an agreement between 
Ene shipper and the carrier, the application of the technical 
provisions of Article 9 will turn on the meaning of carrige "on 
deck" but unfortunately the Hamburg Rules still do not provide 
a defintion of deck cargo. 

Oi It is unclear whether a "liberty" clause permitting 
deck cargo constitutes an "agreement" under Article 9 (1) or a 
"Statement" under Article 9 (2). There is considerable doubt 
as to the precise effect of Article 9 (3), especially ase it 
inter-relates with Article 5 (l). 

10. The fundamental change in the Hamburg Rules as they 
relate. to deck cargo is that they cover. thiswkindsol cargo co 
that. the. responsibilities,for.it will be determinedaby@ Agricic 
Sve GB However the complicated variations on limits of 


liability contained in Article 9 will surely lead to creative 


litigation and interpretation. 
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Leavy. = Thewroctaviaw  LyIsOy mie F.C. soLvvrea. Ce. “Tr. Deli aeune 
court usedvac’ authority Scrutton, (lSthled. at p. ANS Joye 
the discussion was obiter. 

Para. 4, The situation given is from Fe Bete 
Contracting v. Northland Shipping (1971), 24 D.L.R. (3d) 209 
(BECHER AS )k It has been suggested, on the basis of Shaw, 
syetyfie Tl evexel JA MWoxeyilin Cela Wo Filecierice Reduction ssa lesns Comm Gone 


Mahia) [1955] 1 Lloyd's Rep.. 265, that the carrier was under a 
duty to properly load, stow, care for and discharge on deck 
Gargo, =see' "Tetley; “at tp. cae te The carrier's ability to 
eliminate all responsiblities under the Hague Rules is noted in 
the First Report of the Secretary-General, UNCITRAL Ybk., 
Vote Lito 2 Ole meee 


Para. 5. The Britisn Act. 1s) Carriage Of §Goods. by eSosmmace 
LOT, ASL 19 (prociaimed™in torcer in 1977). Thesanaryeus 
of the British Act is from Anthony Diamond, "The Hague-Visby 


Rules" (1978) Lloyd's Maritime and Commercial L.Q. 225, at pp. 
262-263 and reference can be made to Tetley, at p. 330 and 


W.E. Astle, Shipping and the Law (London, Fairplay 
Publications, eL9S0), (Ataon aoe 


Para. 6. The three problems were discussed in the First 
Report of the Secretary-General, UNCITRAL Ybk., Vol.III, 1972, 
at pp. 271-274 and listed in the Report of the Working Group 
(Third Session) ;) UNCITRALJYDK., VOl.111l, 1972, at p.. 25O0,umurae 
three principles are noted in the Report of the Working Group 
(Third sSessi Ons, eatep 7 e207. 


Para. 7. Tetley, "Canadian Comments on the Proposed UNCITRAL 
Rules: An Analysis of the Proposed UNCITRAL Text" (1978), 9 J. 
of Maritime Law and Comm. 251, at 265 suggests that Article 9 
(4) should be the basic rule for deck cargo. 
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Para. 8. The comments and conclusions in this paragraph are 
from "Bills of Lading - Comments on a Draft Convention on_ the 


Carriage of Goods by Sea Prepared by the UNCITRAL Working Group 
on International Legislation 


on Shipping? ; U.N Doc: 
TD/B/C.4/1S5/19, 30 October 1975, at pp. 


30-31. Note should 
also be made of Tetley, SUPFayPaAnacd, abhplan265- 


Para. 9. On the problems noted here, seeg Tetiley,, Supra 


Baran ty i nat wip. 265 and "Bills of Lading - Comments," supra 
Para.6, at pp. 31=32. 
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Live Animals 


Hague Rules: Article I (ce) 


"goods" includes goods, wares, merchandise, and articles 
of every kind whatsoever, except live animals and cargo 
which by the contract of carriage is stated as _ being 
carried on deck and is so carried; 


HamburgiRulesssAnticle: 1a(5) 


"Goods" includes live animals; where the goods are 
consolidated in a container, pallet or similar article of 
transport or where they are packed, "goods" includes such 
article of transport or packaging if supplied by the 
shipper. 


INeieigelikes “sy (C5) 
With respect to live animals, the carrier is not liable 
for loss, damage or delay in delivery resulting from any 
special risks inherent in that kind of carriage. If the 
carrier proves that he has complied with any _ special 
instructions given to him by the shipper respecting the 
animals and that, in the circumstances of the case, the 
loss, damage or delay in delivery could be attributed to 
such risks, it is presumed that the loss, damage or delay 
in delivery was so caused, unless there is proof that all 
On apart: of the loss, ./damage...or, delay. in, deliver, 


resulted, from fault or neglect: on the, part, of ithe 
carrier, his servants or agents. 


Summary 

Like deck cargo, live animals are outside the Hague 
Rules because their carriage poses greater risks. 
Consequently, carriers may refuse to accept any responsibility 
for harm to live animals even though the cause of the loss’ has 
nothing to do with the special risks attending them. 

The Hamburg Rules strive to reverse this’ situation 
without implicating the carrier in any of those special risks. 
By including Vive’ animals, ‘ing the definition ‘of ‘goods, the 


Cartier 1S ‘bound’ to’ display the ordinary standard of care of 
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Cargo towards them. While the carrier is specifically exempted 


from liability for Special risks inherent to live animals, it 
will usually be up to their Owners to show that the cause of 


loss was not such a risk but something within the usual scope 


of carrier responsibility. 


Legal Commentary 


1. Live animals are specifically excluded from the 
Operation of the Hague Rules by Article “L) (ey. sucrean 
exclusion is not surprising given the special hazards presented 
by this type of cargo. As with deck cargo however, the carrier 
is able to avoid responsibility whenever animals are carried, 
eee of whether the loss is caused by the inherent nature 
of living creatures. 

Phe The drafters of the Hamburg Rules sought to alter 
this situation so as to give the Rules the widest -scope 
possible. The decision was made to include the carriage of 
live animals within the application of the Hamburg Rules but to 
relieve the carrier of the peculiar risks. of this cargo. 
Accordingly, the definition of goods in Article 1 (5) expressly 
includes live animals, while Article 5 (5) was drafted to 
relieve the carrier of special risks inherent in carrying them. 
The carrier will have the burden of proving that he has 


complied with any special shipping instructions, but, if he 


does so, then a loss that could be attributable to the special 
’ 


risks involved in the carriage of live animals will be presumed 


to have-’ been’ "so caused. This presumption may be rebutted by 
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the cargo owner by proving that at least part of the loss was 
caused through the fault of the carrier. 

| Ss In effect, Article 5 (5) leaves the owner of live 
animals free to prove that the cause. of, his” Joss was. nore le 
specific’ risk of the ome ot ate an ordinary one within the usual 
responsibility of the carrier. These provisions for live 


animals are considered an improvement over the Hague Rules. 


References 


Para. 1. On live animals and the Hague Rules, see the First 
Report of the Secretary-General, UNCITRAL Ybk., Vol.III, 1972, 
at p. 275 and, more generally, on) live) animals, 2Studyavon 
Carriage of Live Animais, »UNCITRAL, YOK. pi VOL. lla, Lo) ap cile Dom 
165-189. The effect of the 1971 British Carriage of Goods by 
Sea-*Actr isi “discussed in”. Deck “Cargo, ~Chapter —~Ji.C, 47eeca0 
paragraph 5. 


Para. JAR On these interpretations, see S&S. Mankabady, 
“Comments; vat Dp. 57 and, the /Report Gof, ‘the, Working, Group 
(Sixthe session) 7. UNCIURAL YDK., Vol.V, 1974, at pp. b29=121- 


On the burden of proof, see John A. Maher, Jr. and Joan OD. 
Maher, "Marine Transport Cargo Risks and the Hamburg Rules - 
Rationalization or Imagery?" (1980), 84 Dickinson Law Review 


P83 Ps 2eep PHA 21O% 


Para. Se This conclusion is reached by Tetley, "The Hamburg 


Rules - A Commentary" (1979) Lloyd's Maritime and Commercial 
DeOan ty hc were OR 
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36 


Goods and Packaging 


Hague Rules: Article I (c) 


Ww 4 

goods" includes goods, wares, merchandise, and articles 
of every kind whatsoever, except live animals and cargo 
which by the contract of Carriage is ,stated as being 
carried on deck and is so Carried; 


Hamburg Rules: Article 1 (53) 
"Goods" includes live animals; where the goods are 
consolidated in a container, pallet or similar article of 


transport or where they are packed, "goods" includes such 


articles of transport or packaging if supplied by the 
shipper. 


Summary 

The Hague Rules' definition of goods has proved broad 
enough to cover all kinds of cargoes ever carried, apart from 
the explicit exceptions for live animals and deck cargo. The 
Hamburg Rules are intended to be all inclusive and have 
therefore left the -range of (goods /undefined. For greater 
certainty, they expressly. include’ live Ganimals fasiwell as 
containers, pallets and other packaging when supplied by the 


shipper of the goods. 


Legal Commentar 


1. The definition of goods in the Hague Rules has 
already been discussed as it excepts deck cargo and live 
animals. Otherwise, it has been considered broad enough to 
articles of any type and products of all Kinds] Sine tne 


incude 


drafting of the Hamburg Rules the dete eee 


considered at the same time as live animals and deck cargo. As 
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has been noted, both have been included in the new Rules. 

2. Article 1 (5). of the Hamburg Rules essentially 
leaves the definition of goods wide open, except that it 
explicitly includes live animals and packaging if supplied by 
the shipper. Some objection was made to packaging on the 
ground that its inclusion might encourage claims even where 
there was no damage to the goods themselves. Canadian comments 
on the Hamburg definition of goods indicated that the carrier 
might have to increase freight rates to protect himself against 
responsibility for damage to packaging, particularly 


containers. 


References 


Para. 0. Ini Pahsis.Co. wv. SiVancouver plug, Boat, «i U9 eS a aemeoe 
wW.W.R. 395 (B.C.S.C.) wood chips were considered to be goods 
Wwitelotabig: /Meieakelilte: IL) \(el)\ 


Para. 2. The objection to the Hamburg Rules formulation is 
one of several found in Report of the Working Group (Eighth 
Session)’, .UNCLTRAL Wbk.,.VOL-Vil,19/5,. ata. p. BEY) @ Canada's 
comments on the UNICTRAL Draft Convention can be found in 
UNCLURALLY DK 7 aiVO Vine hor es cat Die, 200. 
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4. 


"Particular Goods" and the Coasting Trade 


Hague Rules: Article VI 


Notwithstanding the provisions of the preceeding 
Articles, a Carrier, master or agent of the carrier, and 
a Shipper shall in regard to any particular goods be at 
liberty to enter into any agreement in any terms as_ to 
the responsibility and liability of the carrier)for, such 
goods, and as to the rights and immunities of the carrier 
in respect of: such: goods, .ore histhobdagationsues ko 
seaworthiness, so far as this stipulation is not contrary 
to, public policy, or the .care or diligence of his 
servants or agents in regard to the loading, handling, 
Stowage, carriage, custody, care and discharge of the 
goods carried by water, provided that in this case no 
bill of lading has been or shall be issued and that the 
terms agreed shall be embodied in a receipt which shall 
be a non-negotiable document and shall be marked as such. 
Any agreement so entered into shall have full legal 
effect. Provided that this Article shall not apply to 
ordinary commercial shipments made in the ordinary course 
of trade, but only to other shipments where the charterer 
or condition* of the property to be carried or the 
circumstances, terms and conditions under which the 
carriage is to be performed, are such as reasonably to 
justify a special agreement. 


Carriage of Goods by Water Act: Section 5 


Article VI of the Rules, in relation to the carriage of 
goods by water in ships carrying goods from any port or 
place in Canada to any other port or place in Canada, has 
effect as though that Article referred to goods of any 
class instead of to particular goods and as though the 
proviso to the second paragraph of the said Article were 


omitted. 


Summary 


Article VI exempts the carriage of "particular goods" 


from the operation of the Hague Rules provided they are shipped 


under a non-negotiable receipt, containing the terms of an 


alternative arrangement, and not under a bill of lading. The 


scope of Article VI is most uncertain because of the vague 
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description of "particular goods" merely by allusion to 
non-commercial shipments requiring special handling. In 
international practice, the exception has been so little used 
that it is omitted from the Hamburg Rules. 

COGWA section 5 increases the domestic significance bE 
Article VI by converting it to apply to all goods moving in the 
Canadian coasting trade. Thus carriage. .from)|,por tito sport 
within Canada is freed from the Hague Rules provided the other 
requirements of Article VI are met. Since the Hamburg Rules 
only apply to international trade, they will not interfere in 


the separate national regulation of Canadian coastal traffic, 


unless so extended by enactment. 


Legal Commentary 


re Article VI of the Hague Rules is a convoluted 
section that provides a special regime when "particular goods", 
which are not an ordinary commercial shipment, are to be 
shipped. The carrier and the shipper may conclude a_=e special 
agreement and thus exclude the application of the Hague Rules, 
provided that no bill of lading or similar document of title is 
issued. The terms of their agreement, however, must be 
embodied in a non-negotiable receipt, which is clearly marked 
as such. The purpose of this section appears to have been to 
encourage developments in the carriage of goods by permitting 
experimentation with new carriage processes and with new or 
unusual cargoes. 


Bie The definition of “particular goods" has not been 
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judicially considered but it appears that the cargo must be of 
a kind that requires special handling eso) as @ttomegust 1 £yeed 
special agreement between the carrier and the shipper. Be-Bt has 
been suggested "particular goods" are those that require the 
Carrier to perform services altogether different from his usual 
duties. Whilejtnog bilirt-ofi!sladinghais | tommbe issued, a 
non-negotiable receipt Se ae Moreover, the receipt must be 
marked as non-negotiable and must contain the terms of the 
special agreement reached between the carrier and the shipper. 
"Non-negotiable" does not have a technical meaning, but in the 
context of Article VI it probably means that the receipt is not 
transferable under Canadian Bills of Lading Acts. In the event 
that the document does not contain the terms of the special 
agreement; or ‘iS not»ra\ receipt; -on Vis snot marked as 
non-negotiable, then it will be treated as if it were a bill of 
lading or similar document of title to which @§tie ss cudinary 
principles of the Hague Rules apply. 

ae The aeeetcd! agreement must not limit the 
responsibility of the carrier to provide a seaworthy vessel to 
such an extent as to be contrary to public policy. There has 
been no decision in which stipulations in a special agreement 
have been disallowed as contrary to public policy. 

4. Section 5 of COGWA, referred to as the "coasting 
is designed to prevent the Hague Rules’ from 


trade" clause, 


affecting Canadian coastal trade. It does so by deeming 


Article VI applicable to all goods, regardless of character, 


that are carried from port to port wholly within Canada. As a 
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result the carrier and ‘the shipper are free “to  COnerace von 
their own terms provided no bill of “lading 1s “Uuse@ “but a 
non-neogitable receipt, containing their agreement, is issued. 
The special agreement may not limit obligations respecting 
seaworthiness contrary to public policy. 

5. The Hague/Visby Rules contain Article VI unaltered, 
but the British Carriage of Goods by Sea Act of 1971 deleted 
the equivalent to COGWA Section 5, thereby creating confusion 
in the coasting trade in the United Kingdom. 

6. Although generally considered to be little used, 
Article VI has been applied to goods carried by the Ro-Ro 
method, thus ousting them from the Hague Rules. The drafters 
of the Hamburg Rules, however, thought Article VI so vague and 
unused that they opted to delete any reference to "particular 
goods" or "special agreements". Concerning the coasting trade, 
it has previously been noted that the Hamburg Rules are 
designed to apply to international carriage, so national 
arrangments may continue to be made for Canadian coastal 
Cae MC's One option would be to extend the Hamburg Rules by 


statute to the coasting trade. 


References 


Para. 1. The general scheme of Article VI is given’ in Payne 
and _Ivamy's Carriage of Goods by Sea (llth ed.) (London, 
Butterworth's, 1979), at pp. 83-84. The purpose of Article VI 


is noted in W.E. Astle Shipping and the Law (London, Fairplay, 
LO SO) <a tied | Beckie 


Para. Ze On the requirements in Article VI to avoid 
application of the Hague Rules, see Tetley, at p. 9. On the 
definition of "particular goods" see Payne and Ivamy, supra 
para. l.,; atop.) S4vand= Astle, stpra para. 1, at pe 12290 sod 
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pee eacetsh ie receipts and Article VI note Scrutton, (18th 

: -)r at pp. 447-448 and Carver, (12th edj=-==at paras 303 < 
Gaagen e bills of lading legislation is identical in 

substance to the federal act, found at R.S.C. 1970 7isceB=6. 


Para. 3. Concerning public policy and seaworthiness, see 
Astle ,shsupray (para. ly jatccppee 231-23 3eandusemmpton, atlere 
Sa7) » atiep. 447. Ine the’ «Canadian vicaset yrahsiscuneGo. Vit 
Vancouver Tug Boat (1965), 54 W.wW.R. 3957. (B..GRSteo Liaatepes 
414-415 _the judge determined that clauses respecting 
seaworthiness in a contract were "not in harmony with Art.VI" 
and were invalid. One is left suspecting that the clauses were 
invalid as being against public policy. 


Para. 4. On the “coasting trade" clause, see Payne and 
Ivamy's Carriage of Goods by Sea (Oke ed.) (London, 
Burcerwortns Ss, 51976), fat pees 5% 


Para. 5. The application of the British Carriage of Goods by 
Sear Acts ay Ones a LO aco (prec laimed 5 4in] proncesclo7 iy. ee 
discussed in A. Diamond, "The Hague-Visby Rules" (1978) 


Lloyd's Maritime and Commercial L.Q. 225, at p. 262. 


Para. 6. S. Mankabady, "Comments", at p. 45 makes note of 
the’ use «of Article VI inthe )Ro-Rovtrade.gySee ene Gduatters 
decision to exclude reference to Article VI in Report of the 
Working Group (Sixth Session), UNCITRAL Ybk SA Vol svi e974), fat 
Dicey L202 | tm 
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HOW THE RULES APPLY 
Introduction 


The Rules ae intended to be exclusive codes of conduct 
between carriers and cargo owners. They provide a mandatory 
division of responsibilities and set minimum standards for 
their performance. An equally important objective of the Rules 
is uniformity of law in international trade. Nevertheless they 
have to mesh with other international legislation on shipping 
and related matters. How the Rules pursue these ends is 
discussed under the headings: 

1. Exclusive Code 
2. Interaction with Other Laws 


3. International Uniformity 


Exclusive Code 


Hague Rules: Article III (8) 


Any clause, covenant or agreement in the contract of 
Carriage relieving the carrier or the ship from liability 
for loss or damage to or in connection with goods arising 
from negligence, fault or failure in the duties’ and 
obligations provided in this Article or lessening such 
liability otherwise than as provided in these Rules, 
shall be null and void and of no effect. A benefit of 
insurance or similar clause shall be deemed to be a 
etauscereliceving tne carrier from. liability. 


REC Verve para. | ee 


A carrier shall be at liberty to surrender in whole or in 
Part all or any of his rights and immunities or “to 
increase any of his responsibilites and liabilities under 
the Rules contained in any of these Articles, provided 
such surrender or increase shall be embodied in the bill 
of lading issued to the shipper. 
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Hamburg Rules: Article 23 


le Any stipulation in a contract of carriage by sea, ina 
bill of lading, or in any other document evidencing the 
contract of carriage by sea is null and void to the 
extent that it derogates, directly or indirectly, from 
the Provisions of this Convention. The nullity of such a 
stipulation does not affect the validity of the other 
provisions of the contract or document of which it forms 
a part. A clause assigning benefit of insurance of the 
goods in favour of the carrier, or any similar clause, is 
null and void. 


2. Notwithstanding the provisions of paragraph 1 of this 
article, a carrier may increase his responsibilities and 
obligations under this Convention. 


3. Where a bill of lading or any other document evidencing 
the “contract. of carriage by sea is issued> “it must 
contain a statement that the carriage is subject to the 
provisions of this Convention which nullify any 
Stipulation derogating therefrom to the detriment of the 
shipper or the consignee. 


4. Where the claimant in respect of the goods has incurred 
losstas a’ result ofsSa' stipulation which is*nuld and ‘void 
by virtue of the present article, or as a result of the 
omission of the statement referred to in paragraph 3 of 
this article the carrier must pay compensation to the 
extent required in order to give the claimant 
compensation in accordance with the provisions of this 
Convention for any loss or or damage to the goods as well 
as for delay in delivery. The carrier must, in addition, 
pay compensation for costs incurred by the claimant for 
the purpose of exercising his right, provided that costs 
incurred in the action where the foregoing provision is 
invoked are to be determined in accordance with the law 
of the State where proceedings are instituted. 


Summary 


The obligations implied in a carriage contract by the 
Hague Rules are mandatory. They set an exclusive code of 
minimum standards that may only be increased by agreement of 
the contracting parties. Any attempt to reduce liability is 
invalid. However, in the absence of a penalty for such an 


attempt, some carriers use contractual clauses which apparently 
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disclaim their responsibilities and confuse cargo owners. 

The Hamburg Roles will reinforce their minimum mandatory 
character by requiring a statement in the carriage agreement of 
their paramountcy, without derogation. Further they will impel 
a carrier to pay compensation for cargo losses caused by his 
attempt to derogate from the Rules or by his failure to include 
the statement of paramountcy. These penalties might be 
expected to reduce the use of invalid clauses and might even 
encourage the useful development of standard forms for carriage 


contracts. 


Legal Commentary 


1. The combined erent of .Articleselll 48) @and) V-omine 
Hague Rules is to create a mandatory code whereby the carrier 
may increase his responsibilities and liabilities, but may not 
decrease them. The Rules are minimum standards. In spite of 
their obvious intent, these provisions have not protected 
Carrlers fromvqincluding <clausesi*in “bills Vof J)lading. /thae 
purportedly disclaimed their responsibility. 

Zs Such clauses understandably create uncertainty in 
the minds of shippers, with the following onerous effects: (1) 
the clauses mislead cargo interests, thus causing them to drop 
the pursuit of valid claims; (2) they present an excuse for 
prolonging discussion and pagotie tion of claims which otherwise 
might have been settled promptly; and (3) they encourage 


unnecessary litigation. As there is no prohibition on penalty 


SZ 


clauses, some carriers have used them to the confusion of 
shippers. 

3. There has been some suggestion that the inclusion of 
such an invalid clause may void the bill of lading, even in 
respect of areas to which the Rules do not’apply. However, if 
the disclaimer clause is made up of several parts, the courts 
may, under ordinary contractual principles, sever the offending 
segments from the valid ones. 

4. BatLcle —33 ae the Hamburg Rules’ reiterate the 
Principle of the Hague — ‘Rules: thatesa,scarriers willl note be 
allowed, directly or indirectly, to derogate from their minimum 
standards. Any attempts to do so will be treated as a nullity. 
Moncover pu ibrlls -of “slading will be required to! "containra 
a eatement thatire"which cnwklity fany Syst rou tation derogating 
therefrom ... -" In addition, by subsection 4, where a cargo 
Owner hasifincurred “a loss "as *.a result of ine lusion of an 
invalid clause or the omission of the paramount statement, the 
Carrier shall pay him compensation including his legal costs. 
While these new provsions will undoubtedly reduce the number of 
invalid clauses included in contracts of carriage, it is not 
clear how well the proposed penalties will work. These 
provisions may have the effect of promoting the introduction of 
Standard forms for contracts of carriage. Such forms are 
already commonplace in international air, rail sand road 


transit, and would be welcome in sea transport as well. 
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M.J. Shah writes about carriers" use of disclaimer clauses in 
"The Revision of the Hague Rules on Bills of Lading Within the 
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Interaction with Other Laws 


Hague Rules: Article VIIT 


The provisions of these Rules shall not affect the rights 
and obligations of the carrier under any statute for the 
time being in force relating to.the limitation of 
liability of owners of vessels. ; 


Carriage of Goods By Water Act: Section 7 


Nothing in this Act affects the operation of sections 450 
and 451 and sections 647 to 648, of the Canada Shipping 
Act, or the operation of any other enactment for the time 
being in force limiting the liability.of the lowners of 
vessels. 


Hague/Visby Rules: Article Ix 


This Convention shall not affect the provisions of any 
international Convention or national law governing 
liability for nuclear damage. 


Hamburg Rules: Article 25 


1. This Convention does not modify the rights or duties of 
the carrier, the actual carrier and their servants or 
agents, provided for in international conventions or 
national law relating to the limitation of liability of 
owners of seagoing ships. 


2. The provisions of Articles 21 and 22 of this Convention 
do not prevent the application of the mandatory 
provisions of any other multilateral convention already 
in force at the date .of this Convention relating to 
matters dealt with in the said articles, provided that 
the dispute arises exclusively between parties having 
their principal place of business in States members of 
such other convention. However, this paragraph does not 
affect the application of paragraph 4 of article 22 of 
this Convention. 


3. No liability shall arise under,,the provisions» of this 
Convention for damage caused by a nuclear incident if the 
operator of a nuclear installation is, .Jiable we ror such 
damages: 

(a) under either the Paris Convention of 29 July 1960 
on Third Party Liability in the Field of Nuclear 
Energy as amended by the Additional “Protocotsaot, —23 
January 1964 or the Vienna Convention of 21 May 1963 
on Civil Liability for Nuclear Damage, or mel 

(b) by virtue of national law governing the liability 


AN 


for such damage, provided that such law Loerie ae 
respects as favourable to persons who may suffer 
damage as either the Paris or Vienna Conventions. 


No liability shall arise under the provisions of this 
Convention for, any 1oss of or "damage: sto, OF delay. in 
delivery of luggage for which the carrier is responsible 
under any international convention or national law 
relating to the carriage of passengers and their luggage 
by sea. 


Nothing contained in this Convention prevents a 
Contracting State from applying any other international 
convention which is already in force at the date of this 
Convention and which applies mandatorily to contracts of 
carriage of goods primarily by a mode of transport other 
than transport by sea. This provision also applies to 
any subsequent revision or amendment of such 
international convention. 


Article 3l 


qs 


Upon becoming a Contracting State to this Convention, any 
State party to the International Convention for the 
Unification of Certain Rules relating to Bills of Lading 
signed at Brussels on 25 August 1924 (1924 Convention) 
must notify the Government of Belgium as the depositary 
of the 1924 Convention of its denunciation of the said 
Convention with a declaration that the denunciation is to 
take effect as from the date when this Convention entered 
into force in respect of that State. 


The “provisions of paragraphs 1. and 2%o0f thus article 
apply correspondingly in respect of States parties to the 
Protocol signed on 23 February 1968 to amend the 
International Convention for the Unification of Certain 
Rules’ relating to Bills of Lading signed at Brussels on 
25 August 1924. 


Notwithstanding article 2 of this Convention, for the 


‘purposes of paragraph 1 of this article, a Contracting 


State may, if it deems ic desirable defer the 
denunciation of the 1924 Convention and of the 1924 
Convention as modified by the 1968 Protocol for a maximum 
period of five years from the entry into force of this 
Convention. It will then notify the Government of 
Belgium of its intention. During this transitory period, 


it must apply to the Contracting States this Convention 
to the exclusion of any other one. 


summary 

Even though the Hague Rules are mandatory, they are 
subject to local law on the limitation of shapiisdliabrittyie Tn 
Canada, the Carriage of Goods by Water Act gives the Canada 
Shipping Act precedence to the extent it establishes a 
shipowner's maximum liability according to his ship's tonnage. 
it, inefa.sparticular<"case,. “thismilimitusise! lowerenthanuethe 
limitation of cargo liability under the Hague Rules, it will 
prevail. 

The growing number of international maritime consntions 
has made interaction with the Rules an increasing problem. The 
Hamburg Rules enlarge the principle of the Hague Rules by 
granting precedence to any national or international regulation 
‘Coeasaipuss Liability 2 Following the lead of the Hague/Visby 
Rules, the Hamburg Rules also ensure that conventions creating 
exc. lusive, liability. for) nucleary cincidents# twillvattachetora 
shipowner in their place. Generally, existing maritime 
conventions will prevail over the Hamburg Rules so that a 
Statey tparty to ian. earlier . ‘treaty |, obligation; "will emote be 
impeded from acceding to the Hamburg Convention. However, the 
coexistence of the Hague, Hague/Visby and Hamburg Rules is not 
intended. The Hamburg Rules will supercede the others by a 


procedure for their denunciation. 


Legal Commentary 


ae The combined effect of the Hague Rules, Article 


VIII, and the Canadian Carriage of Goods by Water Act, section 


7, is to make the limitation of liability provisions of the 
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Canada Shipping Act paramount. Consequently the maximum limits 
of ship's tonnage under the Canada Shipping Act, rather than 
the individual limits per cargo package under Article IV (5), 
determine the ultimate liability limitation of a shipowner. 
Thus, where the ship's limitation figure under the Canada 
Shipping Act is lower than the sum of cargo compensation under 
the Hague’ Rules, “the™ ‘Act will prevent cargo’ “ownersiicom 
obtaining the full amount to which they are entitled by the 
Rules. 

2. The Hague/Visby Rules refer particularly to the IMCO 
Convention Relating to Civil Liability in the Field of Maritime 
Carriage of Nuclear Material, ILS) FA A Tha Ss) se CONVeN ELON yaw OEE 
entered into force on 15 July 1975, has not been signed or 
acceded to by Canada. The Convention ensures hae the operator 
of a nuclear installation will be exclusively liable for damage 
caused by a nuclear incident. Hence the normal provisions on 
limitation of liability do not apply to the carriage of such 
materials. As Canada has not chosen to adopt the Convention, 
it would have no effect on the limitation of liability under 
the Hague/Visby Rules. 

Sr The objects of the Hamburg Rules Article 25 are 
two-fold: (1) to prevent the application of the Rules in the 
face of conventions about the liability for damage caused by 
nuclear incident; and (2) to relate the operation of the Rules 
to other maritime conventions. Regarding the first objective, 
liability for damage caused by a nuclear incident would not be 


regulated by the Hamburg Rules. As a result, states parties to 
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the 1960 Paris Convention on Third Party Liability in the Field 
of Nuclear Energy as amended by its Additional Protocol of 
1964, the 1963 Vienna Convention on Civil Liability for Nuclear 
Damage, and the IMCO Brussels Convention relating. topgsCavil 
Material, 1971 could become parties to the Hamburg Convention. 
In this respect, Article 25 follows the intent of the 
Hague/Visby Rules Article Ix. 

4. The second objective of Article 29 concerns 
potential conflicts between the Rules and other existing 
maritime conventions. The parties to a carriage contract could 
not be expected to fulfil contradictory rules of responsibility 
any more than states are likely to undertake conflicting treaty 
obligations presented by the addition of the Hamburg 
Convention. mhacecore Article 25 was drafted so that the Rules 
will not interfere with the operation of existing mandatory 
conventions. .In particular, the principle in the Hague Rules 
that theecarrier'’s liability, apart’ from agnuelearlineidentjeis 


ultimately limited by reference to the ship's tonnage liability 


is preserved by Article 25) of the Hamburg Rules 
notwithstanding Canada's proposal to the contrary. Similarly 
the loss of passengers' luggage to the extent it is already 


governed by the Athens Convention relatingstos thet hCarraagesso£ 
Passengers and their Luggage by Sea, 1971 is exempted from the 


Hamburg Rules by Article 25(4). 


55 Article 31 makes clear that the Hamburg Rules will 
supercede the Hague and the Hague/Visby Rules and sets out’ the 


procedures which contracting states must undertake to meet this 
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end. 
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International Uniformity. 
Hamburg Rules: Article 3 


In the interpretation and application of the provision of 


this Convention regard shall be had to its international 
character and to the need to promote uniformity. 


Summary 


Although uniformity of rules in international carriage 
waS a prime object of the Hague Rules, they did not expressly 
State it. On occasion, national courts in applying the Rules, — 
have lost sight of this objective. The Hamburg Rules include a 
Precatory “clause that will“bring their international, unicorn 
character” into the express ‘consideration of all® national 


AUENOLTtleSs. 


Legal Commentary 


1. The Hague Rules do not contain specific directions 
that the” interpretation and application of thelr provisions 
must be carried out with regard to the need to promote 
uniformity although this is their obvious intent. However, 
different modes of incorporation of the Rules into national 
legal systems. has contributed to divergencies in their 
application. The Hamburg Rules seek to overcome this obstacle 
by the inclusion of Article 3 reminding all) national 
authorities who will have to apply them that they have a 


uniform, international character. 


2. The effect that Article 3 will have in practice is 


OE 


impossible to determine. Canadian courts could be expected to 
entertain submissions by counsel which contain reference to 
foreign precedents. Since they already consider decisions of 
other Commonwealth, American and French courts when they 
interpret the Hague Rules, it is not likely that Article 3 will 
have much impact on the way in which they would interpret the 


Hamburg Rules. 
References 


Para. 1. The differing effects of national incorporation yeare 
discussed in S. Mankabady, "Comments", at pp. 45-49. 
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CHAPTER III RESPONSIBILITIES OF CARRIERS 


Introduction 


The principle purpose of the Rules is to establish a 
division of responsibilities between the carrier and the cargo 
owner for the safe carriage of the goods. The parties' freedom 
to ‘agree “upon the terms of carriage is severely restricted. 
Instead, nearly all aspects of the carriage are regulated by 
law. Thus, the Rules set standards for the documents, the 
ship, the cargo and the voyage. This and the next chapter 
divide the consideration of these legal standards as they 
affect carriers or cargo owners. In = sthis chapter the 
responsibilities of carriers are discussed under the following . 
headings: 

A. Bills of Lading 

B. Seaworthiness of Ship 
Gi BCareVor Cargo 

D. Exclusion of Liability 
E. Deviation 

F. Delay 


Gi Limitation of Liability 


LOS 


A. 


BILLS 


OF LADING 


Hague Rules: Article: bul CO) gy. (4), 07) 


After receiving the goods into his charge, the carrier, 
or the master or agent of the carrier, shall, on demand 
of. the, shipper,. issue .to the shipper ,ay’bild,of dading 
showing among other things, 

(a) the leading marks necessary for identification of 
the goods as the same are furnished in writing by 
the shipper before the loading of such goods 
Starts, provided ‘such -marks are stamped or 
otherwise shown clearly upon the goods if 
uncovered, or on the cases or coverings in which 
such goods are contained, in such a manner as 
should ordinarily remain legible until the end of 
the voyage; 

(b) either the number of packages or pieces, or _ the 
quantity, or weight, as the case. may be, as 
furnished in writing by the shipper; 

(c) thevapparent <order. and. condition;,ofs theaygoods 
provided that no carrier, master or agent of the 
carrier, shall be bound to state or show in the 
bill of Lading® “any marks, number, quantity, cor 
weight which he has reasonable ground _ for 
suspecting not accurately to represent the goods 
actually received or which he has had no reasonable 
means of checking. 


Such a bill of lading shall be prime facie evidence of 
the receipt by the carrier of .the goods as therein 
described in accordance with paragraph 3(a), Gop hee Mabie! 


(@))-< 


After the goods are loaded the bill of lading to be 
issued by the carrier, master or agent of the carrier, to 
the shipper shall, if the shipper so ydemands, be a 
"shipped" bill of lading, provided that if the shipper 
shall have previously taken up any document of title to 
such goods, he shall surrender the same as against the 
issue of the “shipped” bill of lading, but at the opteren 
of the carrier such document of title may be noted at the 
port of shipment by the carrier, master, or agent with 
the name or names of the ship or ships upon which the 
goods have been shipped and the date or dates of 
shipment, and when so noted the same shall for the 
purpose of this Article be deemed to constitute a 
Sniupped= {ballon dtadings 
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Carriage of Goods by Water Act: Section 6 


Where under the custom of any trade the weight of any 
bulk Cargo inserted in the bill of lading is a weight 
ascertained Or accepted by a third party other than the 
Carrier or the shipper, and the fact that the weight is 
SO ascertained or accepted is stated in the bill of 
lading, then, notwithstanding anything in the Rules, the 
bill of lading shall not be deemed to be prima facie 
evidence against the carrier of the receipt of goods of 
the weight so inserted in the bill of lading, and the 
accuracy thereof at the time of shipment shall not be 
deemed to have been guaranteed by the shipper. 


Hague/Visby Rules: Article III (4) 


Such a bill of lading shall be prima facie evidence of 
themreceiptoby’ the, vcarrieroloi® them go6ods thasti there in 
deseribed in) accordance ‘with®"paragraphs3 (ali, ¥(b) Band 
(on) te 

However, proof to the contrary shall not be admissible 
when the bill of lading has been transferred to a third 
party acting in good faith. 


Hamburg. Rules: Article (7) 


"Bill of lading" means a document which evidences a 
contract of carriage by sea and the taking over or 
loading of the goods’ by the carrier, and by which the 
carrier undertakes to deliver the goods against surrender 


of the document. A provision in the document that the 
goods are to be delivered to the order of a named person, 
or to order, or “to -bearier;,) constreutesnesuch Van 


undertaking. 


Article 14 


ale 


When the carrier or the actual carrier takes the goods in 
his charge, the carrier-must;, on demand of the shipper, 
issue to the shipper a bill of lading. 


The bill of lading may be signed by a person having 
authority from the carrier. A bill of lading signed by 
the master of the ship carrying the goods is deemed to 
have been signed on behalf of the carrier. 


The signature on the bill of lading may be in handwriting 
printed in facsimile, perforated, stamped, in symbols, or 
made by any other mechanical or electronic means, if not 
inconsistent with the law of the country where the bill 


of lading is issued. 


105 


Article 15 


laoThe *billsvof Ylading smust’ include; sinterylatia, the 
following particulars: 

a. the general nature of the goods, the leading marks 
necessary. (>for. /identification, sofa) the Sigoods?7 iaan 
express statement, if applicable, as to the 
dangerous character of the goods, the number of 
packages or pieces, and the weight of the goods or 
their quantity otherwise expressed, all _ such 
particulars as furnished by the shipper; 

b. the apparent condition of the goods; 

c. the name and principal place of business of the 
carrier; 

-d. the name of the shipper; 

e. the consignee if named by the shipper; 

f. the port of loading under the contract of carriage 
by sea and the date on which the goods were taken 
over by the carrier at the port of loading; 

gi. sthie port. of -edischarge under theyscontract of 
carriage by sea; 

h. the number of originals “of the bill ofetading ers 
more than one; 

i. the place of issuance of the bill of lading; 

ji. the signature of*the carrier or -a\personsacting on 
his behalf; 

k. the freight to the extent payable by the consignee 
or other indication that freight is payable by him; 

1. the statement referred to in paragraph 3 of article 
23; 

m. the statement, if applicable, that the goods’- shall 
or may be carried on deck; 

n. the date or the period of delivery of the goods at 
the port of discharge if expressly agreed upon 
between the parties; and 

Oo. any increased limit or limits of liability where 
agreed in accordance with paragraph 4 of article 6. 


2. After the goods have been loaded on board, if the shipper 
so demands, the carrier must issue to the’ shipperta 
"stripped" «ball Geof) slading which, lin’ additioniato the 
Particulars required under paragraph 1 of this article, 
must state that the goods are on board a named ship or 
ships, and the date or dates of lading. If the carrier 
has previously issued to the shipper a bill of lading or 
other <documéntijrot title.) with «(respect ito fanyaotssucn 
goods, on request of the carrier, the shipper must 
Surrender such document in exchange for a "shipped" bill 
of lading. The carrier may amend any previously issued 
document in order to meet the shipper's demand for a 
"shipped" bill of lading if, as amended, such document 
includes all the information required to be contained in 
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Sis 


a "shipped" bill of lading. 


The _absence in the bill of lading of one or more 
Particulars referred to in this article does not affect 
the legal character of the document as a bill of lading 
provided that it nevertheless meets the requirements’ set 
out in paragraph 7 of article l. 


Article 16 


dics 


if the; bill of .ading: contains particulars concerning the 
general nature, leading marks, number of packages or 
pieces, weight or quantity of the goods which the carrier 
or other person issuing the bill of lading on his’ behalf 
knowS or has reasonable grounds to suspect do not 
accurately represent the goods actually taken over or, 
where a "shipped" bill of lading is issued, loaded, or if 
he had no reasonable means of checking such particulars, 
the carrier or other such person must insert in the bill 
of lading a reservation specifying these inaccuracies, 
grounds of suspicion or the absence of reasonable means 
of checking. 


If the carrier or other person issuing the bill of lading 
on; his. behalf fails. to note on, the; bibl wf fading sche 
apparent condition of the goods, he is deemed to _ have 
noted, on the bill of lading -that- the goods were in 
apparent good condition. 


Except for particulars in respect of which and to _ the 
extent to which a reservation permitted under paragraph l 
of this article has been entered: 

a. the bill of lading is prima facie evidence cor ithe 
taking over or, where a "Shipped" bill of lading is 
issued, loading, by. the carrier of the goods as 
described in the bill of lading; and 

D., DROots ktomrthe mcontmar yoy thie) scary ler els Minot 
admissible .if. athe) ibibLls of lading has been 
transferred to a third party ,l saincluding ga 
consignee, who in good faith has acted in reliance 
on the description of the goods therein. 


A bill of lading which does not, as provided in paragraph 
1, subparagraph (k) of article 15, set forth the freight 
or otherwise indicate that freight is payable by the 
consignee or does not set forth demurrage incurred at the 
port of loading payable by the consignee, is prima facie 
evidence that no freight or such demurrage 1s payable by 
him. However, proof to the contrary by the carrier is 
not admissible when the bill of _lading has been 
transferred to a third party, including a consignee, who 
in good faith has acted in reliance on the absence in the 


bill of lading of any such indication. 


107 


Summary 


Carriage law distinguishes between a "received for 
shipment", and a "shipped", bill of lading. The former is 
given to the shipper after the carrier has received the cargo 
for Carriage. Tee en eee as a receipt for the goods and as 
evidence of the contract for the carriage. It may also limit 
the carrier's responsibilities because the mandatory standards 
of the Hague Rules do not operate before loading. As soon as 
the cargo is loaded, the shipper may demand the issue of a 
"shipped" bill in place of the "received" one. 

As a receipt, the bill of lading provides evidence about 
the cargo. Int particuvar,4 arshipped bitlsi’s~proot thatytne 
cargo is on board and that the Hague Rules operate upon it. 
Under the Rules, a- "clean" bill must show the leading marks and 
apparent condition of the cargo as well as the number, quantity 
or weight of the goods. If the carrier doubts the accuracy of 
any of these details supplied by the shipper or cannot check 
them, he may reserve his position by “"clausing" the bill. 
While the evidence of the bill may be rebutted by the carrier 
in’ “an “action by) “the » shipper, vunder 7 Ganadiran Taw “rte 1s 
conclusive proof in the hands of the poneinee The 
Hague/Visby Rules will confirm the Canadian law in this 
respect. 

The Hamburg Rules elaborate the same principles. 
Information on the bill of lading will be good evidence in the 
hands of the shipper, and conclusive proof by the consignee, 
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against the carrier. The Hamburg Rules will add to the list of 


details required in the bill of lading as evidence about the 
cargo. They will also demand statements about two new matters. 
Any freight payable by the consignee will have to be noted so 
as to give him notice of the claim. The ports of loading and 
discharge will have to be named as they may determine whether 
the Hamburg Rules will apply. The carrier's power to clause 
the bill with reservations is reiterated. 

Tt “vs"elear that Tf thevcarrier“should*farl- to note etne 
condition of the goods on the bill of lading they will be 
deemed to have been received or shipped in good condition, and 
if he does not include a statement of any freight payable the 
consignee may presume there is none due. But the consequences 
of omission of other information required by the Hamburg Rules 
is unclear and some difficulties may occur where the carrier 


does not make any relevant reservations. 


Legal Commentary 


ihe! As already discussed, the application of the Hague 
Rules is dependent on the issuance of a bill of lading, or at 
least on the presence of a contract of carriage which is 
intended to be covered by one. Then the Hague Rules will begin 
to operate from the moment loading begins. The bill of lading, 
an undefined term in the Hague Rules, acts as a receipt for the 
goods, as a document of title and as evidence of the contract 


of carriage. In most carriage transactions, however, the bill 


of lading is the crucial document and so the Hague Rules, in 
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Articles III (3), (4) and (7), establish some rules regarding a 
carrier's responsibilities for it. 

2 JWiETOMLALrtCIClesLL I VO Leeds apparent (that toescanr rer 
may issue two types of bills of lading, one labelled "received 
for shipment" and the other "Shipped". The "received for 
shipment" bill of lading is given prior to the goods actually 
being placed on the vessel, but after having been received by 
the carrier according to the first phrase of Article III (3). 
Since the Hague Rules apply only from tackle-to-tackle, the 
"received for shipment" bill of lading may contain clauses that 
exculpate the carrier from responsibility for the cargo prior 
to loading. The chief advantage of a "received for shipment" 
bill of lading is that it can be sent to the consignee prior to 
the loading of the nociat The "received for shipment" bill of 
lading can be used as evidence of the contract of carriage 
regardless of whether the goods are shipped, although there is 
considerable doubt whether the document itself is subject to 
the Hague Palesen BY GArticle Il, (7), watter loading, aseve 
shipper can demand a "shipped" bill of lading upon return of 
the "received for shipment" bill, or the carrier may note the 
name of the vessel upon which the cargo has been shipped and 
the date of shipment on the "received for shipment" bill which 
will thereby become a "Shipped" bill of lading. 

3. By Article III (3), the shipper may demand from the 
caper a bill of lading which shows the leading marks and the 
number or quantity or weight of the goods as furnished by the 


shipper, and the apparent order of the cargo. When he has 


gale) 


reasonable grounds for doubt, the carrier may include 


reservations or refuse to include shipper's information in the 
bill of lading. The purpose of this section, when coupled with 
ArticlesIII)(4)»iis tosprovide:the consignee. swith) sasg-bili, (of 
lading which operates as an effective receipt for the goods. 

4. The carrier is only obligated to issue a bill of 
lading when it is demanded by the shipper, but then the bill 
that is issued must comply with Article III (3). Where a bill 
of lading does not comply with Article III (3) and the shipper 
makes no complaint, the consignee and the shipper are governed 
by ithe,actual terms of the bill... It should ibe notedathabsitris 
only the shipper and not the consignee that can demand the bill 
onrelading. However, it may be argued that by the Bill of 
Lading Acts the consignee replaces the shipper and can, 
therefore, demand a bill of lading that complies with Artile 
EELE (3 ic 

5. As to the contents of the bill of lading, Article 
Ti1)(3)..(a) cindicates that the carrier jmustsnote..on stresegbi it 
the leading marks necessary for identification as furnished by 
the shipper provided the marks are clear and will remain so 
throughout the journey. Paragraph (b) requires the bill to 
indicate, "either the number of packages or pieces, or the 
quantity, or weight, as the case may be, as furnished in 
writing by the shipper." This clause is in the alternative and, 
therefore, the carrier need only put one of them in the bill of 
lading. Whether, in cases where the bill of lading contains 


more than one particular, the carrier is bound by all of them 


dla aE 


has not been tested directly in Canadian or British courts, and 
is open to good arguments on both sides. 

6.:* The!'general proviso to Article I1I=(3)" provides™ that 
the carrier need not accept the particulars regarding marks, 
number, quantity or weight provided by the shipper where the 
carrier has reasonable grounds for suspecting the accuracy of 
the particulars or where there is no reasonable means of 
checking them. Read literally, the proviso in Article III (3) 
merely authorizes the carrrier to omit from the bill of lading 
certain statements supplied by the shipper. However, Pcs wis 
common practice for carriers to include all the statements 
presented by the shipper and then make reservations about their 
accuracy. iia has been argued that instead. of making 
reservations, the carrier should not include the statements, . 
which. he doubts, in the bill of lading. The present practice, 
it is asserted, is contrary to the wording of the brovice to 
Article III (3) so that the carrier's reservations are a form 
of non-responsibility clause which is invalid under Article III 
(8) of the Hague Rules. The leading British case, however, 
indicated clearly that such reservations are valid and will be 
given effect even where no reason for the reservation is given, 
with ‘the *result’ "thats ther carrier ~is) "not bound “by the 
particulars to which objection is made. In a recent Canadian 
case, the bill of lading contained information on the number of 
Pocus and pieces and weight. THe@roaLl Of lading wad 
superimposed on it a statement that the cargo was "said to 


contain" a certain number of pieces of a certain weight and 


TZ 


that the lifts had been unchecked. The shipment arrived with 
Pieces missing from several of the lifts. The court reviewed 
the relevant cases indicating that the reservation decisions 
dealt mostly with condition -or~- weight, and not easily 
enumerated items. The court held that the carrier could "have 
availed itself of the concluding clause of Article III (3) Faby 
refusing to state in the bill of lading the number of pieces in 
Chegtaftt2x Having mentioned them, the carrier could not 
relieve itself of responsibility by stamping a clause on the 
bill of lading "said to contain indicated number of pieces". 
This case would appear to support the position that Article III 
(3) must be read literally and reservations should be not 
considered valid. 

7 seeUnder sAr tic lenrile(s tate) ethencannier als obliged to 
show the "apparent order and condition of the goods". His 
Statement does not depend on the shipper, and, it appears, must 
be made in all cases. The carrier need only describe the 
condition of the goods as is ascertainable on a _ reasonable 
inspection, unless he has knowledge that they are damaged and a 
clean bill of lading should not issued. Where containers or 
packaging cover the goods, the carrier need only inspect the 


containers and packing. 


8. Article III (4) indicates that the information in | 


the bill of lading is prima facie evidence of receipt of the 


goodsemthat jicaniw be rebutted. Where an innocent, subsequent 


holder of the bill of lading relies on a statement of fact in 


the bill of lading to his detriment, the statement amounts to 


DES 


an estoppel against the carrier. Section 4 of the Canadian 
Bills of Lading Act ensures that a bill of lading is conclusive 
evidence in the hands of a consignee or endorsee for value 
against the master or person signing the bill of lading. 
Although it has not been direclty decided, it is reasonably to 
be presumed that, since the master's signature normally binds 
the carrier, section 4 would also make the bill of lading 
conclusive evidence against the carrier. In a case where the 
bill of lading indicated that the goods were in apparent good 
order and condition but upon arrival they were, in fact, found 
to be damaged, the consignee could rely on the bill of lading 
as prima facie or conclusive evidence against the carrier. 

oP Although a master signs a bill of lading on behalf 
ofuithexcarrier, sites doubtful liwnether i4heouror, «the Sienna 
agent, can bind the carrier where goods described in the bill 
were never in fact shipped. This uncertainty is eliminated by 
the Hague/Visby Rules Article I (1) which indicates that the 
infomation in the bill of lading pursuant to Article III (3) vas 
conclusive evidence against the carrier once the bill of igaina 
has been transferred to a third party. This clause would 
create a new statutory kind of estoppel against the carrier 
that would go beyond the present law because there would no 
longer appear to be any need for the third party to have acted 
on the false statement to its detriment. The 'cthird @party,; 
which could not include a consignee to eee order a bill. of 
lading was directly issued since there would be no transfer, 


must have no actual notice that the goods shipped did not 
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correspond to their bill of lading description. This clause 
would strengthen the position of the third party even more than 


the Bills of Lading Acts, although the prima facie rule still 


applies where the shipper is involved. 

1:0.2 By section 6 of COGWA, when bulk cargo is weighed 
by someone other than the carrier or the shipper and this fact 
Poy Statedteinihthe ubillnofsladingsgits weight as stated in the 
bill of lading is not prima facie evidence against the carrier. 
This section acts to protect the carrier in cases where there 
is no reasonable means of checking the accuracy of the third 
person's calculation and weight is the.only particular under 
Article III (3) (b) that is possible. In the British Carriage 
of Goods by Sea Act of 1971 this section was repealed, thus 
leaving the carrier to exclude a statement about weight where 
there is no reasonable means of checking it. It is unclear 
what a court would do where a bill of. lading stated the weight 
of the cargo and that it was ascertained by a third party. 

Lbl.« \The sfirst problem ofaced ttby #etheGRdrattensewoL” the 
Hamburg Rules concerning the carrier's responsibilities for the 
contents and issuance of a bill of lading was the lack of a 
definition of a. bill of lading under the Hague Rules. It is 
clear that the bill of lading will no longer be as crucial to 
the application of the Hamburg Rules as it. is stoythe Hague 
Rules, but it will still be the most widely used carriage 
document. The definition in Article 1 (7) was devised while 
considering the contents of the bill and its evidentiary effect 


(Articles 15 and 16). The key element in, Lehesdehiniked OnwelsS Aco 


KES 


be the negotiable character of the bill, thus indicating that 
the "straight" or non-negotiable bill of lading, which is not 
in® wide “use®"in® international “trade; ‘will ‘not be” ao biifsot 
lading under Article 1(7). 

£2. Article 14 and 15 (2) adopt the same system as 
existed under the Hague Rules in regard to "shipped" and 
"received forr shipment” *bitisy of "lading: The carrrer’s 
responsibility will commence from the time he takes charge of 
the goods (Article 4 (1)) and it will be at this time that the 
shipper may demand a bill of lading. Articie. "L149" (2) -ewiet 
eliminate any problem regarding carrier responsibility for the 
contents-of "the bill’ "oft “lading. “by “treating® "the "masters 
signature as an acknowledgement by the carrier. Article 15 (2) 
will allow for "shipped" bills of lading after the goods’ have 
been loaded, Similar to Article III (7) of the Hague Rules. 
This "shipped™ ball sot Tading “1s regularly” required = where 
letters of credit are used. 

nS" Article alS 72 0D) contains fifteen Paragraphs 
indicating the minimum particulars that will have to be 
included in a bill of lading. Two changes exist from the 
required information under Article III (3) of the Hague Rules. 
First, both the quantity and the weight of goods will have to 
be indicated on the bill and not the quantity or weight as is 
in the Hague Rule Article III (3) (b). Secondly, the apparent 
condition of the goods, because of their definition in Article 
1 (5) will now include the apparent condition of the packaging 


and containers. Article 15 (1) (c) will require the name and 
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principal place of business of the contracting carrier but not 
the actual carrier. This Provision, «,andaelf) ,ondd)ehandeaia) 
regarding the ports of loading and discharge and the place of 
issuance of the bill of lading will be used to determine the 
applicability of the Hamburg Rules under Article 2. Two other 
provisions of interest are Paragraphs (e) and (k). Paragraph 
(e) indicates that the consignee, if named by the shipper, will 
have to be added to the bill of lading. If the consignee is so 
named and is fixed, the document will no longer be negotiable 
and will not be treated as a bill of lading as defined in 
Article 1(7), thus creating a problem of inconsistency in the 
Rules. A better interpretation would ensure that the 
consignee's name required by (e) would not be fixed so that the 
document will retain its negotiable character. Paragraph tien 
will require that the freight to be payable by the consignee 
must be included in the bill of lading. The UNCTAD Secretariat 
argued that a reference to demurrage should be included in this 
paragraph since it is important to the consignee to know if the 
demurrage charges have been paid. This insertion of demurrage 
was especially urged in light of Article 16 (4). 

ee Article 15 (3) makes clear that the absence of 
required information will not bring about a sanction against 
the carrier, although it may affect the evidentiary value of 
the bill of lading as noted in Article LGon (2) anda (4)2 The 
multiple requirements of Article 15 (1) have been criticized as 


only complicating commerce and not really helping protect the 


consignee. The criticism may especially be true of the 
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requirement for quantity “ye weight to be inserted. The 
provisions respecting reservations and the ability to avoid 
using bills of lading may ease some of the potential problems. 
Loe The Hamburg approach to reservations inserted in 
the bill of lading is intended to reflect commercial practice. 
The carrier will have to include in the bill all the statements 
furnished by the shipper concerning the general nature, leading 
marks, quantity and weight but may then add reservations. They 
are to be added only when there are reasonable grounds for 
suspecting the accuracy of the particulars or the carrier has 
no reasonable means of checking the particulars. The UNCITRAL 
Draft of Article 16 (1) indicated that the reservation made by 
the carrier had to contain specific reasons for the 
reservation, so that general reservations would not become 
common. Article 16 (1), however, will not require this degree 
of specificity. It merely indicates that the reservation will 
have to specify the inaccuracy, the grounds of suspicion or the 
absence of a reasonable means to check the cargo. This 
language iS an improvement over the Hague Rules Article III 
(3); but. it will *remain” ‘for? national lawl) toe fdetermine” the 
precise meaning and effect to be given to it. Canada has 
observed that it is unclear what sanctions would be levied 
against the carrier where there was no compliance. The 
drafters of the Hamburg Rules decided that there was no need to 
draft special rules to deal with bulk cargo and containers 
since Article 16 (1) would be sufficient to include the 


necessary reservations. Although it was suggested, no clause 
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was added preventing carriers from inserting a reservation when 
they suspect inaccuracies unless there have been reasonable 
means employed to check the information. 

16. Article 16 (2) provides that if the carrier should 
fail to note the apparent condition of Bheds on the bill, the 
goods will be deemed to have been in apparent good condition. 
There was widespread agreement with this provision which was 
seen as underscoring the duty of the carrier to check the 
condition of the goods and to disclose damage and defects. 
Although this Article and 16 (4) were designed to deal with 
omissions of information in bills of lading, they cover only 
some of the requirements of Article 15 (1) and 16 (1). The 
Hamburg Rules may -create difficulties where required 
anerormation+isiinot»included! in *thev (bills of%y Ladmngetand® no 
reservations are made. Will the carrier be bound by 
information that is not indicated on a bill? What will be the 
effect of a bill that expresses weight but not quantity, or 
vice versa, and no reservation is present? What will be the 
position of a general reservation such as "weight unknown" or 
"said to contain", where no more specific information is given? 
Will the cargo owner have the burden of showing that the 
inaccuracies in a bill should reasonably have been located by 
the carrier? There is even doubt how much the uncertainties 
will matter when considering the evidentiary provisions of 
Antic lesl6.4( 3): 

17. Article 16 (4) will give to the consignee the 


benefit of a presumption against claims for freight *or 


bee) 


demurrage when there is no such notation on the bill of lading. 
The presumption will be only prima facie, and the carrier will 
be able to introduce evidence regarding freight or demurrage 
once the bill of lading is transferred to a consignee. Article 
SFL CL) (k) ewill trequire> (the? bille >of Vading' *®tom ancilude 
statements on freight, but not on demurrage, as was urged by 
the UNCTAD Secretariat. 

18. Article 16 (3) contains the rules regarding the 
evidentiary effecti2of Gbilts® off vradings It follows’ the 
Hague/Visby Rules Article III (4) in that the bill of lading 
will be prima facie evidence of the goods described in the bill 
and proof to the contrary will not be admissible against a 
third party, including a consignee, who in good faith acts in 
reliance on the description. of the goods in the bill. Two 
comments can be made on Article 16 (3). First, by including 
the consignee as aithird party it «may éliminate™ ther probiem® 
concerning transferability previously mentioned. Secondly, for 
the estoppel in Article 16 (3) to operate the consignee will 
have to show that he relied on the statement in the bill of 
lading, though whether to his detriment is_ unclear. This 
requirement is slightly more onerous than the Hague/Visby Rules 
Article IIL (4) c«"It'should sbe- noted that these trules?wil I vnot 
apply to non-negotiable documents described in Article 18. 

19. From Article 16 the evidentiary effect of the bill 
of lading against the contracting carrier will be established. 
This evidentiary effect against the contracting carrier will 


apply where the bill of lading is issued by the actual carrier. 
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It is argued that the statements made about the goods by an 
actual carrier, where there is a transshipment, must. be 


regarded under Article 10 (1) as “acts and omissions" in 


"relation to the Carriage performed by the, actual .canr iierhe -for 


which the contracting carrier is liable. 
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SEAWORTHINESS OF SHIP 


Hague Rules: Article I (d) 


aa means any vessel used for the carriage of goods by 
water; 


ALcaclevitT ir (1) 


themi carrier Ushalithe bound, before and at the beginning 
of the voyage, to exercise due diligence to, (a) make the 
ship seaworthy; (b) properly man, equip and supply the 
ship; (c) make the holds, refrigerating and cool 
chambers, and all other parts of the ship in which goods 
are carried, fit and safe for their reception, carriage 
and preservation. 


Articie=1Ly (1) 


Neither the carrier nor the ship shall be liable for loss 
Or damage arising or resulting from unseaworthiness 
unless caused by want of due diligence on the part of the 
carrier to make the ship seaworthy, and to secure that 
the ship is properly manned, equipped and supplied, and 
to make the holds refrigerating and cool chambers and all 
other parts of the ship in which goods are carried fit 
and safe for their reception, carriage and preservation 
in accordance with the provisions of paragraph 1 of 
Areiciles Tit. 


Whenever loss Or damage has resulted from 
unseaworthiness, the burden of proving the exercise of 
due diligence shall be on the carrier or other person 
claiming exemption under this Article. 


Carriage of Goods by Water Act: Section 3 


There shall not be implied in any contract for the 
carriage of goods by water to which the Rules apply any 
absolute undertaking by the carrier of the goods to 


provide a seaworthy ship. 


Hamburg Rules: Article aan € 6) 


The carrier is liable for loss resulting from loss of or 
damage to the goods, as well as from delay in delivery, 
if the occurrence which caused the loss, damage or delay 
took place while the goods were in his charge as defined 
in article 4, unless the carrier proves that he, his 
servants or agents took all measures that could 
reasonably be required to avoid the occurrence and its 


consequences. 
iZs 


Summary 


The absolute obligation on a carrier to ensure his ship 
is seaworthy was removed by COGWA. In its place the Hague 
Rules demand a standard of due diligence to make the vessel 
seaworthy, which cannot be contractually disclaimed. 
Seaworthiness is more than a sound hull. It also involves the 
provision of a properly manned, supplied, equipped and 
cargoworthy ship. These standards are not fixed but rise 
relative to the development of marine technology. 

Under the Hague Rules, seaworthiness is a duty before 
the voyage only. Since it is an overriding obligation, the 
carrier cannot excuse himself through exceptions in the Rules 
unless he has first proved that he exerised the necessary 
diligence towards the ship. However, when a cargo is lost or 
damaged, its owner must normally establish the cause, such as 
unseaworthiness of the ship. Then the carrier only has to show 
that he exercised due diligence in relation to that cause. 

The standard of diligence required is roughly equivalent 
to reasonable care in light of the circumstances known, or 
fairly to be expected, about the particular voyage and the 
cargo. The carrier 1s responsible: for (his Jown —-acts ] ana 
omissions and those of anybody he hires to make his ship fit. 
He may not in law rely upon the work of others. This vicarious 
responsibility does not extend to work on the vessel before the 
carrier owns it, such as her design and construction, unless he 


hada ‘part iniere. 
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There are two major defects in these provisions of the 


Hague Rules. First, seaworthiness is required before the 


Woyage “but snot throughout, it,.andisecondly) the ondener proof 
of unseaworthiness is ambiguous and unfairly" difficuie foe™ the 
cargo owner. The Hamburg Rules will overcome both* defects 
while reinforcing in positive terms, the principles of the 
Hague Rules. 

The Hamburg Rules express the carrier's liability” ‘much 
more broadly: he will be liable for the loss of cargo in his 
charge unless he can prove he took "all measures that could 
reasonably be required". The new phraseology for fault is not 
expected to change the standard understood by due diligence. 
Thus, the cargo owner will only have to demonstrate damage to 
his goods while in the carrier's charge. Liabidityhewt Li 
immediately fall on the carrier unless he can show that he took 
all reasonable measures to provide a seaworthy ship both before 
and during the voyage. 

These changes will considerably improve the cargo 
owner's chances of recovery for injury to his goods in disputed 
circumstances. There is some risk that old caselaw may be used 
to interpret the new Rules and thus reintroduce discarded 
distinctions. For instance, Common Law decisions 


distinguishing independent contractors may permit the carrier 


to escape responsibility for their work for him. 


Legal Commentary 
e Hague Rules there was an obligation on 


Le Prior to th 
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the carrier to make the vessel seaworthy that was absolute. 
This obligation could, ewer ae be avoided through specific 
language in the contract of carriage. Section 3 of COGWA 
provides that when the Hague Rules apply there is no absolute 
obligation on the carrier to provide and maintain a seaworthy 
vessel.,.Under..the Hague, Rules, .Articles; II) (1) sand sIViyw(1), 
the carrier has to show he exercised due diligence to make the 
vessel seaworthy. Although there appears to be aé_e lower 
Standard of responsibility on the carrier under the Hague 
Rules, the obligation can no longer be avoided by express 


. provisions) in the. bill sof. lading. 


ane Articles III (1) and IV (1) are usually referred to 
as the seaworthiness articles. It should be noted, however, 
that there are additional responsibilities on the carrier to 
provide a properly manned, equipped, and supplied ship and to 
make the vessel cargoworthy (for the cargo being carried). 
Unless the context indicates otherwise, the discussion of 
seaworthinbess is equally applicable ES these other 


requirements found in Article III (1) (b) and (c). 


oe Article III (1) states that due diligence to make 
the vessel seaworthy must have been exercised "before and at 
the beginning of the voyage". In the leading Canadian case on 
this phrase, prior to the vessel commencing its voyage, fire 
destroyed the cargo that had been loaded on board. The fire 
was attributable to a lack of due diligence and the Court found 


that from the time the fire started the vessel was unseaworthy. 
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In considering the phrase "before and at the beginning of the 


voyage", the Court determined that it must mean the entire 


period” from” at’ *least’’’the beginning of the loading until the 
vessel starts on her voyage. The voyage in question is the 
contractual voyage from the port of loading to the port of 
discharge as stated in the bill of lading, with the result that 
a vessel must be seaworthy in relation to each piece of cargo 
covered by a bill of lading, even where the cargo is loaded far 
from the first port of loading. In the case where storm valve 
cover plates were stolen at an intermediary port it was 
determined that the vessel had been seaworthy at the beginning 
of the voyage and that there was no requirement for the carrier 
to maintain seaworthiness after the voyage had begun. 

4. Conflicting opinions have been expressed on when a 
voyage in fact begins. It has been argued that the vessel is 
beginning its voyage when, at the port of loading, the hatches 
are battened down, visitors put ashore, and the vessel 
commences movement. Alternatively, it has been argued that the 
beginning of the voyage can be at some point after the vessel 
has left the port of loading where the action necessary to make 
her seaworthy is reasonably simple and is commonly postponed 
until she is underway. Two situations in particular are 
envisioned in permitting seaworthiness to be completed at sea: 
the case where the loading may be a river port, and the case of 


liners collecting goods prior to the main voyage. A restricted 


interpretation of the beginning off:the! Voyadeie Ser tis weedy 


would lead to unnecessary complications and abandonment of 


AZo 


common practices. Against the proposition that the voyage may 
begin at sea, it is argued that this creates uncertainty and is 
contrary voPArticlevilGetl)< 

Sie Article III (1) is considered an overriding 
obligation upon the carrier with the result that he must first 
prove that due diligence was exercised in making the vessel 
seaworthy before he may exculpate himself through the use of 
the exceptions found in Article IV (2). The prevailing opinion 
is that when there is damage to goods the cargo owner must show 
that there was unseaworthiness and that the damage resulted 
from this unseaworthiness. This burden on the cargo owner is 
usually discharged by showing that the goods arrived damaged 
where there was a clean bill of lading. Courts normally call 
on both parties to provide all the information available to 
them and the incursion of seawater is usually prima facie 
evidence of unseaworthiness. Where a case of unseaworthiness 
is made out, it is then upon the carrier to show that due 
diligence was exercised to make that vessel seaworthy before 
and at the beginning of the voyage. 

6. Due diligence has been equated to: the common law 
duty of care; reasonable diligence having regard to the 
circumstances known, or fairly to be expected, and to the 
nature of the voyage, and the cargo to be carried; and.as a 
genuine, competent and reasonable effort to fulfill the 
carrier's obligations. The exerise of due diligence is a 
question of fact, of which” the “carrier” must’ provide actual 


proof. This proof goes beyond the carrier and requires due 


0 


diligence of servants, agents, and independent contractors 


employed to make the vessel fit. It is not sufficient that the 


carrier show that competent men were hired for the job. The 


men so hired must exercise due diligence in their tasks. Tn 


the, leading British case. an independent contractor, after a 


Lloyd's survey, negligently replaced an inspection cover to a 
storm valve. During the voyage, water entered the hold 
damaging the cargo. The Court found that the obligation of due 
diligence was to be exercised by the person performing the 
work. The workman was negligent and therefore the carrier was 
liable because due diligence to make the ship seaworthy could 
not be shown. In another British case, the carriers were 
deemed to have exercised due diligence when they employed. 
competent people and these people acted carefully and 
competently and chose an acceptable method of inspection, even 
though another method would have found the flaw that led to the 
damage to the cargo. | 

hivoe The.cartier'ts responsibilities do, not sebegin, .suntist 
the vessel is under his care and control, with the result that 
the carrier cannot be responsible for defects in building or 
design in a_ vessel that are not detectable by due diligence, 


unless the carrier had some part in the construction of the 


ship. The obligation on the carrier is to exercise due 
A eS See "make" the vessel seaworthy. UBalatsy — olaiGealiavenarkoyo) 
allows the carrier to avoid liability for undetectable defects 


in the construction and design of the vessel, mbihquahwedity abe 


responsible for her maintenance and for due diligence in 


hoe 


carrying it out. In cases where a vessel has been purchased, a 
court would be likely to accept a surveyor's certificate that 
the vessel was seaworthy at the time of acquisition. The 
production of such a certificate in the regular course of 
ownership is not considered sufficient to prove due diligence 
or the seaworthiness of the vessel. 
8. Generally, 

"(s)eaworthiness may be defined as_ the 

state of a vessel in such a condition, with 

such equipment, and manned by such a master 

and crew, that normally the cargo will be 

loaded, carried, cared for and discharged 


properly and safely on the contemplated 
voyage." 


The determination of seaworthiness is a question of fact in 
every case. There are a number of prime considerations that 
must be taken into account when establishing the fact. The 
vessel must be fit from the point of view of design, and the 
condition of her equipment and hull. The vessel must be 
adequately manned with qualified officers. The vessel must be 
properly supplied with the essentials of navigation. The 
vessel must be properly maintained and the machinery must be 
fit and proper to ensure safety. One interesting problem that 
has not yet faced British or Canadian Courts concerns’ the 
effect of electronic aids to navigation on the standards of 
seaworthiness. American jurisprudence has concluded that, as 
yet, a vessel cannot be considered unseaworthy just because she 
does not have electronic navigational aids. But where a vessel 


had the electronic aids, but they were not in working order 
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because of a lack of due diligence to maintain them, she was 


held to be unseaworthy. There are some Canadian and British 


cases regarding failures to Provide navigational charts and 


Ppilotage information and others in which the crew has been 


improperly instructed on the use of vessel equipment. These 
cases could be extended to cover situations where electronic 
aids are present but not used or in a state of disrepair. It 
is just a matter of time before a failure to carry electronic 
navigational equipment will make certain classes of ships, if 
not all vessels, unseaworthy. The question of electronic aids 
to navigation shows that the requirements for seaworthiness are 
not static, but evolve as technology and knowledge improves. 
Article Ed (1) » (b) reflects the dynamic character of 
seaworthiness by its requirement that the carrier. "properly" 
equip the vessel. 

oF Article III. (21) (b) requires the vessel to be 
properly manned. That is not just fully crewed, but manned 
with a competent master and officers. The shipowner cannot 
rely on certificates of competence, but must determine 
personally the competence of the crew. In the leading British 
case the Court held that the inefficiency of the engineers made 
the vessel improperly manned, since the carrier would have 
noted this inefficiency had he exercised due diligence toward 
Article III (1) (b) also requires the vessel to be 


manning. 


properly supplied. This obligation refers to adequate stores 


and bunkers, aS well as adequate plans of. .-the,) vessel,« and 


suitable charts and navigational equipment. Where the vessel 
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cannot carry sufficient bunkers for the contemplated voyage, it 
is now sufficient if arrangements for future bunkers have been 
made prior to the commencement of the contractual voyage. 

10. Article III (1) (c) requires the vessel to be fit 
for the reception, carriage and preservation of the cargo. 
This provision has been referred to as requiring the carrier to 
make the vessel cargoworthy. It should be noted that damage to 
cargo that might be attributable to unfitness of the vessel may 
also be attributable =stor.a: (farlurer)torvrcare Ww for sehescargo 
pursuant to Article III (2). The carrier must ensure that the 
vessel is ready and capable of stowing and carrying the cargo 
presented to it. While the hull of his ship may be seaworthy, 
the carrier must also ensure she is cargoworthy, or at least 


that he exercised due diligence to make her so. 


il. The ‘carrier’ does not) ‘have, “to: iprove “thac . aue 
diligence was exercised in relation to all the elements of 
Article IIIT (1). The ‘carrier need .only show that’ he » was 


diligent in relation to the contributing causes of damage. 


12. Two major defects in the seaworthiness articles of 
the Hague Rules were considered by the drafters of the Hamburg 
Rules. The first concerned the fact that the requirement to 
make the vessel seaworthy did not continue throughout the 
entire voyage. Secondly, it was perceived that the burden of 
proof regarding seaworthiness was ambiguous and created 
problems for cargo owners who did not have access to the 


necessary information. The principle in the Hague Rules that 
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the carrier is liable Only when at fault was accepted as the 


general premise of the liability provisions for the Hamburg 


Rules. 


LS. Articles III (1) amd IV (i) "aresontdyeoartson 
several crucial sections of the Hague Rules that deal with the 
balancing of risks between the carrier and the cargo owner. 
The formulation of the new provision in the Hamburg Rules’ to 
reflect a new balance of risks involved broader considerations 
than seaworthiness, such as care of the cargo and traditional 
exemptions from liablity. The major emphasis appears to have 
been towards formulating a provision that would state a 
positive rule of responsibility based on fault and would avoid 
the negative approach of exceptions exemplified by the Hague 
Rules Article IV (2). Articles, III Nél) and@iva(h)) already 
reflected the goals of the Hamburg Rules' drafters, being both 
a positive rule and based on fault and the final version of 
Artie Le 5-: (1) includes the desired provisions concerning 
Seaworthiness, without need, it was felt, to repeat them 
specifically in a separate section. 

14. Hamburg Rules Article 5 (1) does, therefore, 
include the requirement that the carrrier is to exercise due 
diligence to make the vessel seaworthy. This undertaking is 


Mes Th requirement 
covered by the term "reasonable measures e q 


will apply at all times and will not be restricted to the 


beginning of the voyage. Concerning the burden of proof, the 


carrier will be liable for the damage he causes unless he 
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proves that he took all reasonable measures to avoid it. rt 
would appear that the cargo owner need only show the existence 
of the damage, not that the vessel was unseaworthy and the 
damage was the result, before the onus is placed on the 


Carrier. 


15. One fear concerning the interpretation of Article 5 
(1) is that the Courts will rely on old case law when seeking 
its meaning with the result that the carrier's responsibility 
may be weakened through the reintroduction of exceptions that 
the article was designed to exclude. It seems unlikely that 
this will cause a great problem as Article 5 (1) relates to 
seaworthiness. The terms "all reasonable measures" is as 
strict as "due diligence vt One point of interpretation may 
Significantly affect the carrier's responsibilities for the 
work of independent contractors. In Article 5 (1), the carrier 
need only show that "he, his servants or agents" took all 
reasonable measures. An early UNCTAD study indicated general 
support for the carrier's responsibility extending to 
independent contractors as expressed in the leading British 
cases. It has been previously noted, however, that the 
position of independent contractors in other provisions of the 
Hamburg Rules is uncertain. If old caselaw is used to 
distinguish servants and agents from independent contractors in 
Canadian courts, then the carrier will escape liability for 
their lack of due diligence when engaged to make his’ ship 
seaworthy. This conclusion was not intended by the drafters of 
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the Hamburg Rules. In other respects the Hamburg Rules will 


conside i 
rably improve the Cargo owner's chances of recovery for 


loss or damage to his goods in a contested case. 
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CARE OF CARGO 


Hague Rules: Article II 


Subject to the provisions of Article VI, under every 
contract of carriage of goods by water the carrier, in 
relation to the loading, handling, stowage, carriage, 
custody, care, and discharge of such goods shall be 
subject to the responsibilities and liabilities and 
entitled the rights and immunities hereinafter set forth. 


Hague Rules: Article III (2) 
Subject to ,the provisions’ o£ Article IV; theycarrier 


shall properly and carefully load, handle, stow, carry, 
keep, care for and discharge the goods carried. 


Hamburg Rules: Article 5 (1) 


The carrier is liable for loss resulting from loss of or 
damage to the goods, as well as from delay in delivery, 
if the occurrence which caused the loss, damage or delay 
took place while the goods were in his charge as defined 
in article 4, unless the carrier proves that he, his 
servantsrvon agents = jtook “all measures that could 
reasonably be required to avoid the occurrence and its 
consequences. 


Summary 


The carrier has an obligation under the Hague Rules to 
look after the cargo carefully. An excepted peril will only 
excuse him from liability for cargo loss if he has exercised 
care. The carrrier must claim the exemption, but whether he or 
the cargo owner has to prove compliance with, or breach of, the 
duty of careé))is still uncertain. Fortunately, andependent 
evidence, such as the report of a nore warden under the Canada 


Shipping Act, is usually available. 


The standardvof “care fis» toy act both #"properlyw,and 


carefully". Properly connotes sound and efficient methods. 
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Thus, the carrier's duty is to provide a sound - System of 


carriage that is operated with efficiency and care. This duty 
falls on him even if he hires others to Lul£idl itpfonsn ine 

The carrier's responsibilities. are to load, handle, 
stow, carry, keep, care for and discharge the Cargo #ysContrary 
to the apparent intent of the Rules, the carrier is permitted 
to contract with cargo owners about their involvement in 
loading, stowing and discharging, thus excusing himself in 
large part from these operations. However the carrier cannot 
avoid his responsibility for what one cargo owner may do to the 
extent that his acts affect the goods of others on board. The 
carrier's obligation to carry the goods he accepts is for the 
whole contracted voyage, unless an emergency intervenes. 
Although he is not bound to accept aq Cargo @offeredra for 
carriage, if he does so, he assumes the burden of knowing or 
learning how to handle it properly. 

The Hamburg Rules adopt the principles of the Hague 
Rules in the sweeping language that the carrier must take all 
ee measures to avoid damage to the cargo. They will 
strengthen the postion of cargo owners in two respects. They 
Clearly place the onus of proof of compliance with the duty of 
care on the carrier, and they omit the list of excepted perils, 
although there is a risk the courts may see fit to reintroduce 


similar excuses in the process of interpretation. 


Legal Commentary 


uy In every contract of carriage the Hague Rules 
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Article II make the carrier bear responsibility for "loading, 
handling, storage, carriage, custody, care, and discharge" of 
the goods. His precise duties are set out in Article III (2). 
However, the carrier's obligations to care for the cargo stated 
in Article III(2) are expressly subjected to the exceptions 
fromGliability tinArticlé IV (2). “As=@ar "result, wedite.cuities 
have occurred about both the duty owed and the proof of its 
breach. As to the duty of care, it is now clear that the 
availability of an exception under Article IV (2) does not 
relieve the carrier heen responsibility where he has’- breached 
his obligations under Article III (2). Moreover, it is now 
clear that the exceptions in Article IV (2) in no way lessen 
the degree of skill expected of the carrier, or in any way 
excuse him from performing his Article III (2) tasks properly 
and carefully. Concerning the burden of proof, the question is 
still whether the carrier must show compliance with Article III 
(2) as well as claiming his exception from liability, or 
whether, once an exception is asserted, the cargo owner has to 
show breach of the Article. The latter approach has been the 
practice at common law and is recommended by many commentators. 
The former position has arisen in several cases, although, 
arguably, the question has never been directly settled. 
Fortunately, the burden of proof problem does not arise in many 
cases since it is general practice for all parties to provide 
as much information about the event in question as possible. 
Indeed, independent reports of surveyors and of port wardens, 


in addition to the noted protests of masters, are frequently 
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available. 


2 The carrier is required "properly and carefully" to 


fulfill the obligations of Article III C2 "Carefully" does 
not have an absolute meaning, but relates to the reasonable 
degree of care that a reasonably competent person skilled in 
the trade, given the relevant information, ought to display. 
In a leading British case the term "properly" was said to have 
a slightly different meaning than "carefully". "Properly" was 
held to mean that the cargo must be loaded, handled, stowed, 
carried, kept, cared for, and discharged in accordance with a 
system which, under all the circumstances in relation to the 
general practice of carriers of goods by sea, and in light of 
all the knowledge which the particular carrier has, or ought to 
have, about the nature of the goods, is sound. "Properly" was 
determined to equate very closely with efficiency. The result 
is that the carrier must look after the cargo according to a 
sound system and that system must be operated with care. 

Bs Similar to the carrier's obligations under Article 
IIL (1), the obligations under Article I11f (2) are personal to 
the carrier. He is responsible for the performance of the 


obligations even when they are undertaken by servants, agents, 


or independent contractors for him. 


4 Although Article III (2) indicates that the carrier 


is properly and carefully to load and discharge the cargo, this 


Nas been interpreted as permitting him sto contra- Gest |e h- 


argo owner about these operations. Such contractual 
ce 
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arrangements have been held to define the scope of the contract 
rather than the terms upon which the service is to be 
performed. The ~result of )thiso interpretation Mis thatthe 
Carrier, can’ “contract “out! of (his; obligation: stomtoad or 
discharge. Where the carrier is involved in loading or 
discharging, the operation must be performed properly and 
carefully, and even when the shipper does load the cargo, the 
carrier is responsible for damage to the goods of third 


parties. 


es The carrier has! ®ay“duty™ “ander =Articre rif (2) 
properly and carefully to stow the cargo, which he cannot 
completely avoid even where the shipper loads his own goods. 
The carrier will ives be responsible for the safety of the 
vessel and the other cargo being carried. Proper stowage means 
such stowage that goods of one kind do not affect goods of 
another kind, that refrigeration is provided where required, 
that proper ventilation is provided where necessary, and that 
the cargo is well-packed. By Section 609 of the Canada 
Shipping Act the port warden will, if requested, open the 
hatches of a vessel to inspect the cargo and provide an 
independent report of its condition. If someone else, like the 
carrier, first opens the hatches and damaged goods are 
discovered, section 611 treats the finding as prima facie 
evidence that the injuries were the consequence of bad stowage 
Or carrier negligence. 


6. The obligation to “carry™ in Article Ill (2) refers 
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only to the contractual voyage. If the carrier off-loads the 
cargo prior to completion of the contractual voyage at a place 
that is not an agreed port of discharge and there is no 
emergency requiring the action, he will breach his duty= Leo 
Carry it properly. The duty to care for and keep the cargo is 
wholly upon the carrier since the duty exists during the 
voyage, although the obligations may well apply at other times. 
It is well to recall that Article III (2) defines the terms on 
which the contract is to be performed and not the scope of the 
contract. The carrier is not obliged to accept a cargo for 
carriage, but, if he does, he must take reasonable measures to 
acquire the necessary information so that the goods may be 
carefully. and properly kept and cared for. A eback, of 
reasonable knowledge of the proper requirements for safe 


passage of the cargo amounts to a failure to care for it. 


ue The obligation in the Hague Rules to act properly 
and carefully implies a standard of liability based on fault. 
This is also the general premise of Article 5 (1) of the 
Hamburg Rules. The requirement upon the carriergetopttiakeny ail 
reasonable measures to avoid damage to the cargo is to be 
treated as incorporating the obligation in,..thessHague, Rules 
Peraote ce it. bt2).. The confusion over excuse of the duty and 
proof of its breach are resolved by the Hamburg Rules. The 
list of exceptions has been omitted while the carrier will 
clearly bear the burden ofso proof ~ that he) undertookemall 


reasonable measures to prevent cargo damage. Thus the Hamburg 
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Rules incidentally adopt the sensible approach of placing the 
onus of proof on the party who has ready, if not exclusive, 
access to the necessary evidence. The real test of Article 5 
(1) will be the way the courts handle the old cases on excepted 


perils. 
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Draft Convention on the Carriage of Goods by Sea prepared by 
the UNCITRAL Working Group on International Legislation on 
Shipping", U.N. Doc. TD/B/C.4/ISL/19, 30 October 1975, at p. 
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EXCLUSION OF LIABILITY 


Hague Rules: Article IV (2) 


2. Neither the carrier nor the ship shall be responsible for 


loss or damage arising or resulting from, 


a. act, neglect, or default of the master, mariner, 
pilot ortethe fservants: "of, thee carrier@etay) the 
navigation or in the management of the ship; 

b. fire, unless caused by the actual fault "or privity 
of the carrier; 

Cc. perils, danger, and accidents of the seasor other 
navigable waters; 

dosact 3ofcGod: 

e. act, off wan: 

f. act of public enemies; 

g. arrest or restraint of princes, rulers or people, 
or seizure under legal process; 

h. quarantine restrictions; 

i. act or omission of the shipper or owner of the 
goods, his agent or respresentative; 

j.- strikes or lock-outs or stoppage or restraint of 
labour from whatever cause, whether partial or 
general; 

k. riots and civil commotions; 

l. saving or attempting to save life or property at 
sea; 

m. wastage in bulk or weight or any other loss or 
damage arising from inherent defect, quality or 
vice of the goods; 

n. insufficiency of packing; 

o. insufficiency or inadequacy of marks; 

p. latent defects not discoverable by due diligence; 

q- any other cause arising without the actual fault 
and privity of the carrier, or without the fault or 
neglect of the agents or servants of the carrier, 
but the burden of proof shall be on the _ person 
claiming the benefit of this exception to show that 
neither the actual fault or privity of the,..carrier 
nor the fault or neglect of the agents or servants 
of the carrier contributed to the loss or damage. 


HamburgeRulies scAnt ic Le/5: ils) tae('A9ee( 74) 


1. The carrier is liable for loss resulting from loss of or 


damage to the goods, as well as from delay in delivery, 
if the occurrence which caused the loss, damage or delay 
took place while the goods were in his charge as defined 
in article 4, unless the carrier proves that he, his 
servants or agents took all measures that could 
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reasonably be required to avoid the occurrence and its 
consequences. 


4. (a) The carrier is liable 


(i) for loss of or damage to the goods or delay in 
delivery caused by fire, if the claimant proves that 
the fire arose from fault or neglect on the part of 
the carrier, his servants or agents; 


(ii) for such loss, damage or delay in delivery which 
is proved by the claimant to have resulted from the 
fault or neglect. of the carrier; his servants or 
agents, in taking all measures that could reasonably 
be required to put out the fire and avoid or mitigate 
its consequences. 


(b) In case of fire on board the ship affecting the 
goods; ..if».the..claimant«soneséthe sucarniernsso déesizes pea 
Survey in accordance with shipping practices must be held 
into the cause and circumstances of the fire, and a copy 


of the surveyor's report shall be made available on 
demand to the carrier and the claimant. 


7. Where fault or neglect on the part of the carrier, his 
servants or agents combines with another cause to produce 
loss, damage or delay in delivery the carrier is liable 
only to the extent that the loss, damage, or delay in 
delivery.,,is -attributable sto ecsuch pgfan btn wongened tect, 


provided that the carrier proves the amount of the loss, 
damage or delay in delivery not attributable thereto. 


Summary 


The excepted perils listed in the Hague Rules are 
critical to the distribution of the risks of loss between the 
Cargo owner and the carrier. Loss is not limited to physical 
damage to cargo but may include the consequences of delay and 
misdelivery. Each of the seventeen grounds (a-q) of exclusion 
of liability for the carrier are considered in turn. 

(a) The carrier is not responsible for losses caused by 


the negligence of his employees, such as the master or crew, in 
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the navigation or management of the ship. The? "historical 
rationale, that the ship was out of contact and control ai the 
Carrier during the voyage, has been undermined by developments 
in communications. Consequently the exception is very 
controversial. The courts have discretionary control in 
determining whether an error goes towards the ship or _ the 
cargo. This#advebticulerdictinctioners being less amply made in 
favour of carriers. 

(bo) Fire is a ground of exemption from liability for the. 
carrier provided it did not occur through a personal fault of 
his own. if they tcarrier: “1s— r2ncorporated,. “the company is 
attributed with culpable acts of its principal managers. The 
exemption will cover all damage caused by fire, but it will not 
Operate vif “the ™ fire Yitscelfs was caused by at lack “of adue 
diligence to make the ship seaworthy. 

(c)'; VMO(a)A) Perris) of the? seas and "acts ol. Gous are 
exceptions because they are unexpected hazards. The cargo 
owner takes the risk of loss caused by an event of the _ sea 
which the carrier cannot be expected to guard against as a 
probable incident of the voyage. 

(e), (£), (9g), (h), (k) (1) A number of other unexpected 
perils not of the sea are also exceptions. They include acts 
of war and of public enemies and riots, arrest, seizure and 
quarantine of the ship, and attempts to save life or property 
at sea. If these incidents are shown by the cargo owner to 
have been suffered as the result of the carrier's negligence, 


then the exceptions do not avail him. 
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(j) The carrier is not responsible for the consequences 
of labour disputes and work stoppages, unless they were his own 
fault. To be exempt, he must prove that he acted reasonably 
under the circumstances of the labour problem in the interests 
of the cargo as well as himself. He oe continue to bear a 
duty of care for the goods until they are discharged, which 
must be done according to the strike clause usually included in 
cthesbid leofs Lading.« 

(i), (m), (n), (0) Four exceptions relate to the cargo 
Or its owner. The carrier is excused from liability for losses 
caused through the inherent character, a hidden defect, 
insufficient packing, or inadequate marking of the goods, or by 
the acts or omissions of the cargo owner. The last phrase is, 
in practice, substantially covered by the earlier incidents, 
but if the cargo owner commits other faults, the carrier will 
not be liable if he can prove they are the cause of the loss. 

(n) The packing of goods needs only be good enough to 
withstand normal handling to be expected in the course of 
carriage. The customary packing of the trade is usually 
sufficient. Insufficiency of packing that is apparent at 
loading should be noted on the bill of lading. If the carrier 
issues a clean bill, he cannot afterwards assert the exemption. 
A claused bill will protect his claim to the exception, 
provided he fulfils his duty of care of the goods. 

(o) Totifound’ an exemption on the cargo's marks, they 


must have been so poor as to make the goods unidentifiable and 


so caused their loss. As with packing, the carrier should note 
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the pestReS of the marks on the bill of lading and, “if “he 
does not, he cannot later exclude his liability towards the 
consignee. However, the shipper guarantees the marks so the 
carrier will never be responsible to him and may even claim an 
indemnity for liability to others. 

(m) Hidden defects and inherent vices, such as wastage, 
of the goods are exceptions just because they are latent 
characteristics. Nevertheless the carrier must still take care 
of the cargo, which includes acting prudently in light of the 
typical inherent characteristics of a particular cargo about 
which he may be expected to know. 

(p) Latent defects in the ship also exclude liability 
for the carrier provided he has diligently sought to eradicate 
them. Since the carrier must also exercise diligence to make 
his ship seaworthy before the voyage, the exception has little 
impact at that time. 

(q) Finally, the carrier is exempt from liability for 
damage from any othe cause that was not the fault of himself, 
his employees and his’ subcontractors. The exception has no 
generic reference. Indeed, it has been asserted to include all 
the previous exceptions when the loss is not attributable to 
the carrier's fault. To succeed, the carrier must prove he was 
not at fault and probably also how the loss was caused, for it 
is frequently impossible to judge his conduct unless the cause 
of the damage is known. 

The Hague Rules no longer provide an acceptable balance 


in the risks of sea carriage in the eyes of some participants. 
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The Hamburg Rules seek a new balance of interests, a coherent 
scheme of proof, and a reasonable standard of Cango cane. To 
these ends, the Hamburg Rules will abolish Pal the exceptions 
Save one, and will establish a general principlevio£ hinabrli ty, 
based on fault. The carrier will be liable for all losses 
while the cargo is in his charge unless he can show that he 
took all reasonable measures to avoid them. Thus the carrier 
will be encouraged to take reasonable care of the goods’ and 
will almost always have to prove that he did so in order to 
escape liability. The exception is loss occasioned by fire. 
In this event, the carrier will only be liable when proven to 
have been neglectful in preventing or stopping the fire by the 
cargo owner. 

The measure of care that is reasonable is legally 
uncertain. How this principle will compare to current 
standards of the Hague Rules for the different facets of 
carriage will only be determined by the courts, who, some fear, 
may do so by reintroducing past exceptions. Judging by the 
comparative experience of other transport conventions, the 
Hamburg Rules will provide a new balance in the risks of sea 


Carriage that will not upset insurance markets and shipping 


costs. 


Legal Commentary 


io Article IV (2) of the Hague Rules has long been the 
centre of attention for carriage lawyers, since it is from here 


that the carrier attempts to find an excepted peril that fits 


bays) 


the facts of the case and thus exempts him from liability for 
loss or damage to the cargo owner. It is the key provision in 
the distribution of risks between the cargo owner and the 
Carrier. Prior to a discussion of the general problems of the 
statutory exceptions, each will be reviewed in turn. 

2. Article IV (2) (a) is one of the most controversial 
exclusions since it allows the carrier to avoid liability for 
cargo loss caused through the negligence of his employees. 
Historically this clause was included for the protection of the 
carrier because there was no contact between him and the master 
of his ship during the voyage. The master had to act on his 
own independent judgement, which, it was thought, should not be 
attributed to the shipowner. Similarly, the cause of liability 
ought not to be imputed to the carrier, it was said, because of 
the delicacy of the decisions to be made. Modern methods of 
communication have substantially destroyed this rationale. The 
negligence which the carrier wishes to disclaim may not be 
personal to himself, but must have been committed by the 
master, mariner, pilot or Servants pf the carriemainunelation 
to the navigation and management of the vessel. Where it is 
the carrier that is negligent then Article IV (2) (a) will not 
provide a derences Each case must be decided on the basis of 
its own facts, but generally to fall under Article IV (2) (a) 
the error in navigation or management must primarily affect the 
Ship. The original purpose of the act or omission must have 
been directed towards the ship, her safety and well being, or 


towards the venture generally. An error directed principally 
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to the cargo will be considered as falling outside the 
exemption from liability provided by Article Iv a(2) SGa) 18 ert sis 
clear that courts could interpret this provision very beadaiy, 
and therefore, cover almost everything that could happen on 
board as within the navigation and the management of the ship. 
The normal rule of proof by the claimant applies, so under 
Article IV (2) (a) the carrier must show that the loss was the 
result of negligence in the navigation and management of the 
vessel. The cargo owner is left with trying to show that the 
negligence was personal to the carrier or that some other cause 
of the loss operated concurrently. In the event of concurrent 
causes for which the carrier is exempt from liablity from one, 
but not the other, the onus appears to be on the carrier to 
show the extent of damage attributable to the excluded cause at 
the risk of being held liable for the total loss. 

are Aeiola StLVis: (2) (b) excludes the carrier from 
responsibility for damage to goods caused by fire unless the 
fire is caused by his own actual fault and privity. The loss 
must be related to a flame and not just heat, although once 
there is a flame the damage to cargo from heat and reasonable 
efforts to extinguish the fire would be included. In 
combination with Article IV (2) (a), the carrier is relieved of 
Viability pin’ cases where negligent acts of servants or agents 
cause eircneuine provided their acts are not attributable to the 
corporate carrier as its actual fault. The carrier cannot 
escape liability for a fire that was his own fault. The phrase 


Pactual fault or privity" connotes something personally 
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blameworthy in the carrier. In the case of corporate carriers, 
the acts of the employee who is the controlling mind of the 
business are imputed to the company. If the fire is caused by 
the lack of due diligence to make a vessel seaworthy, then the 
Carrier, may ‘not rely.ion Article IV (2), b) 4 eine ear gienemust 
prove that the fire caused ‘the damage, but the burden of 
showing actual fault or privity is unclear. In one Canadian 
case reliance was placed on English authority, which applied an 
English statute, the equivalent of which does not exist in 
Canada. The onus was held to be on the carrier to disprove the 
existence of actual fault or privity. A more recent Canadian 
case comes to the same conclusion. 

4. The most common plea by the carrier is that the loss 
was caused by "perils of the sea" and, therefore, he is not 
liable by virtue of Article IV (2) (c). Canadian jurisprudence 
has tended towards a low criteria for determining when an event 
qualifies as a peril of the sea. Generally, a peril of the sea 
is an event that would not be expected on the particular sea 
route, at that time of year and could not have been foreseen or 
guarded against as a probable incident of the voyage. The 
existence of a peril of the sea is a question of fact in every 
case. It is for the carrier to prove both the existence of the 
peril and that the loss or damage was the result of it. It is 
unclear whether the carrier must show that reasonable action 
was taken to protect against the peril as well as demonstrate 
that no negligence was involved. It has been suggested that 


the plea of perils of the sea presupposes the absence of 


156 


megda gence. Article, TVs (2) (A)ipe Pact?= of feGoa"s “ese a Imost 


identical to the "perils of the sea" exception and so these two 


are often grouped together. 

5. Several other exceptions in Article IV (2) are 
similar to "perils of the sea" and "act of God" in that they 
are unforeseen interruptions in the voyage:(e) act of war; (£5 
act of public enemies; (g) arrest or restraint of princes, 
rulers or people, or seizure under legal process; (h) 
quarantine restrictions; (k) riots and civil commotions; and 
(1) saving or attempting to save life or property at sea. Te 
is upon the carrier to prove the existence of the events that 
make the exception applicable and that the damage was a 
consequence of the exception. “Unlike under Articles IV (2) (c) 
and (d) there does not appear to be a requirement that the 
Carrier show reasonable care in avoiding the facts leading to 
the exemption. In Common Law, after the carrier has shown that 
an exception is applicable, the burden is on the shipper to 
show that the carrier was negligent. Where the carrier's 
negligence either caused the exempting act or concurred with it 
in producing the loss or damage, it is presumed that the 
exception will not be applicable and the carrier willbe 
liable. Otherwise the carrier would avoid responsibility for 
his own negligence. 

Sadarkicleslv-2(2).2C)) Srantstthe carrier immunity where 
partial or general restraints of labour cause the damage. It 
is a question of fact whether a particular work stoppage or 


slow down fits within the terms of this exception and it is 
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upon the carrier to show that they do. The leading Canadian 
case indicates that the carrier must prove that no negligence 
on his part contributed to the loss and that the action taken 
by him was reasonable for his own and the cargo owners' 
interests. It appears that this dual requirement is the 
reverse of the burden examined in paragraph 5. In the event of 
a strike the carrier must continue to take reasonable care of 
the goods, but liability will not attach unless the carrier is 
personally at fault for the stoppage or negligent in regard to 
the goods. The responsibility upon the carrier in the event of 
a. strikes (bound spore depends upon wthesterms fobMEhe alot 
lading. Usually strike clauses are included so as to. provide 
alternative or convenient ports for discharge in the event of 
work stoppages. The action taken must be reasonable for’ the 
carrier and the cargo owner. The cargo owner assumes 
responsibility for the goods when they are discharged in port 
even though it is different from the one contracted. 

7. Four of the Article IV (2) exceptions relate sto, the 
cargo or itS owners. The carrier will be exempted from 
responsibility where the damage results from: (i) an act or 
omission of the cargo owner; (m) an inherent defect, quality or 
vice, of the goods'siay (n) insufficient packing; or (0) 
insufficient or inadequate marks. Insufficient packing means 
insufficiently packed to withstand the handling that such goods 
will be likely to undergo in the course of the carriage. The 
normal. .jands. customary. packing, .of& “the strademinse generally 


considered to be sufficient. For instance, in the case of 
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automobiles no packing is’ the customary way the goods are 
shipped, so the carrier cannot assert insufficiency. The 
exception will not protect the carrier where the packing did 
NOLEPrevent theft.) Bia clean bikilcot lading of goods is being 
relied upon by a consignee but the insufficiency of their 
packing was reasonably apparent at loading, the carrier is 
estopped from claiming the exemption. Where it is not 
reasonably apparent. at loading that the packing is 
insufficient, the carrier may try to show it. The carrier can 
always raise the plea of insufficiency of packing for cargo 
within a container since its condition would not be apparent at 
the time of loading. Any insufficiency of packing that is 
apparent at loading should be noted clearly on the bill of 
lading. However, a claused bill cannot, by virtue of Article 3 
(8), alleviate the carrier of responsibilities including the 
care of the cargo, but it does allow him to exculpate himself 
if he can show that the damage resulted from the insufficient 
packing. This exemption only operates against the owner of the 
goods that are insufficiently packed. The carrier is not 
excused liability on this ground for damage caused through the 
poor packing of one cargo to other cargo. 

Snel oy the carrier to be able to take advantage of 
Article a (2) (o) the insufficiency or inadequacy of marks 
must be so great as to make the goods unidentifiable, thus 
lost, misdelivered, or mixed with other 


causing them to_ be 


cargo. The exception is narrowly framed and does not appear to 


cover situations where the marks are incorrect or inadequate, 
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if that is not “the cause*of the loss. ‘Under Artiele™°rriI-= (5), 
the shipper guarantees the marks and so, when losses occur, the 
carrier may seek Yan indemnity from him. By Article IV (5), 
where the carrier can show that the shipper has knowingly 
misstated the nature of the goods by the marks used, he is 
relieved completely of liability. To take advantage of Article 
TVs, (G2) (o) “it -is for "the carrier’ to-prove his claim to the 
exemption, but he may be estopped if he has issued a clean bill 
of - lading. Estoppel would operate against the carrier if 
pleaded by a consignee, but, because of the guarantees implied 
by -“Article “°11L bP? ©(5) p°rt- would notspe applied in-Lcavour Of tue 
shipper. 

oF AVtiole MrEvVit (29 (m) allows the carrier to exclude 
liability where the damage is caused by a hidden defect or 
inherent vice of the cargo. An inherent vice is a 
characteristic which is normal or natural in the _ goods. A 
hidden defect is something in the cargo that is not normally to 
be expected. The determination of an hidden defect or vice is 
a question of fact which often depends on the kind of transit 
required by the contract of carriage. In an important Canadian 
case the damage to a cargo of apples was the result of an 
inherent vice or defect since the carrier did not know’ they 
were over mature when loaded and the knowledge could not be 
imputed to him. Since the carrier is required to take 
reasonable care of the cargo during the voyage, his knowledge 
about particular goods is critical. It seems clear that where 


the cargo has well known characteristics, the carrier is deemed 
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to know these and will be exepected to act SO as’ to “reduce 
damage from potential hidden defects and inherent vices. The 
Carrier must prove the existence of the inherent vice or hidden 
defect in the goods and in many cases will also have to show 
that he acted prudently towards them. The burden of DROOL OE 
this exception is uncertain. A clean bill of fading) wiheence 
create an estoppel against the carrier because it only 
represents the apparent condition, and not the hidden defects 
or the inherent vices, of the cargo. 

10. Artic lem IVier2) (i) has been described as a 
residuary provision after exhausting the possibilities of 
Articles IV (2) (m) (n) and (0), since they are likely to cover 
most of the acts or omissions of a shipper, or his servants or 
agents, that cause damage to cargo. It is apparent that the 
Carrier should not be liable where the shipper is at fault. 
The burden is on the carrier to show that the damage was caused 
by fault attributable to the shipper. 

Lay Article IV ‘ (2) ¢s(p)ecexempts? tehe =scarrier Stvem 
liability where the cause of the cargo damage is a latent 
defect not discoverable by due diligence. A defect is said to 
be latent when it cannot be discovered by a person of competent 
skill using ordinary care. The reference to due diligence 
accordingly seems repetitious and redundant. It is generally 
Considered that the defect must be in the vessel and not the 
cargo, although it has been suggested that this provision may 
include latent defects in other cargo or in shore tackle. To 


take advantage of this provision the carrier must show that due 


diligence was exercised in ship inspections and _ surveys. 
‘Unlike the issue of seaworthiness, due diligence must be 
exercised at all inspections of the vessel whenever they are 
made, and not just before and at the beginning of the eet ace: 
The carrier must prove his behaviour was diligent. As with 
seaworthiness, the obligation is personal so that he remains 
responsible for the quality of work which he contracts out to 
be done on his ship by others. In an important British case, 
seawater broke through an undetected defect in the vessel's 
hull. The court held that the defect was undiscoverable by due 
diligence and, therefore, the carrier had both shown he had 
fulfilled his obligation to make his vessel seaworthy and 
proved his exemption from liability on account of a latent 
defect. -It thus appears that the necessity of proving. due 
diligence for seaworthiness will frequently usurp the utility 
of the exception for latent defects, at least before the voyage 
has begun. 

12. Dhe finalwparagraphi (q) of Articles LV 2) seis a 
general provision that allows the carrier to exclude liability 
in the absence of negligence or fault on the part of himself 
and of his servants or agents, for damage from any cause other 
than those listed in (a) to (p). It has been argued that 
Articles), Vi (2) (q) shas’ the effect! of ‘excluding carrier 
liability in all cases, regardless of whether the case fits 
within paragraphs (a) to (p), when the loss is not attributable 
to, carrier fault.) Further o itis) said’? thats (q)Peelfectsis, the 


proof burden to the extent that, in all situations where the 
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Carrier seeks to rely on an exclusionary provision, the carrier 


must show lack of negligence. A broad interpretation of "other 


causes" is appropriate since the catalogue of exceptions in (a) 
to (p) has no genus. Theft is one cause of loss that is 
usually asserted under Article IV (2) ene The onus on the 
Carrier to prove that he was not at fault may not be fulfilled 
if he does not also show the cause of the loss. Where the loss 
is inexplicable, it is disputed whether it is sufficient for 
the carrier merely to show an absence of negligence. The 
better view is that it is not sufficient. Any other approach 
would allow the carrier to fail to produce appropriate evidence 
in his possession which would show the cause of loss. Yetanit 
is quite often impossible to determine whether fault exists 
unless the cause of the damage is identified. Servants or 
agents for whom the carrier must show lack of fault in 
' paragraph (q) include independent contractors, such as 
stevedores, and other persons employed by the carrier to care 
for and handle the goods during the period covered by the Hague 
Rules. 

13. The personal position of servants, agents and 
independent contractors under the Hague Rules has already been 
discussed. The Hague/Visby Rules, by adding Article Iv biss 2% 
will assure to servants and agents, but not indpendent 
contractors, the same rights of exemption from liability as 
carriers. 

14. The opening line of Article IV (2) states that the 


carrier shall not be liable for loss or damage arising from any 


163 


of the exemptions listed. Loss or damage was considered in a 
leading British case to mean more than just physical loss or 
damage. The phrase includes losses caused by delay and 
misdelivery. The Court noted that the only limitation is that 
the loss’ must! be in. relation to risks explicitly stated:in 


INerealiel ie) ICAL 3 


1S. “Two: major complaints about Article Ji ts and Viv oeas 
they seek to distribute the responsibilities between the 
carrier and the shipper are: i) grave uncertainty and 
inconsistency about burdens of proof, and ii) liability is 
Stated negatively, with the result that the seventeen 
exceptions are very prominent. In the drafting of the Hamburg 
Rules these problems were debated while states were seeking to 
agree on a new baleee of carriage risks. 

16. The drafters of the Hamburg Rules decided upon 
liability, based ‘on, fault, “rather "than, ja strictwbracitity 
approach. They modeled Article 5 (1) on the responsibility 
provisions contained in the other international transport 
conventions. The wording will make the carrier liable for 
cargo loss, unless he can show lack of negligence. Thus the 
Hamburg Rules will impose a principle of no liability without 
fault, with the rider that in cases where the facts are 
uncertain the burden will-rest on the carrier to show prudence 
and diligence on behalf of himself and his servants and agents. 
.This conclusion is confirmed by the Common Understanding 


Adopted by the United Nations Conference on the Carriage of 
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Goods by Sea and annexed to the Convention: 


It is the common understanding that the liability 
of the carrier under this Convention is based on 
the principle of presumed fault or neglect. This 
means that, as a rule, the burden of proof rests 
on Sthe, carrier but. with respect to certain 
cases, the provisions of the Convention modify 


Chase mauler. 


Once the decision was made to base liability on fault and to 
examine liability as a total package, it was decided to drop 
the listing of exceptions and adopt the criterion of reasonable 
care. However, two exceptions under the Hague Rules Article IV 
(2) were considered separately and these were (a) on navigation 
and management of the ship and (b) as to fire. 

17. Two considerations were of prime importance when 
the drafters of the Hamburg Rules sought to unravel the tangled 
web concerning the burden of proof. First, the burden should 
be placed on the party most likely to be able to produce the 
evidence and know the facts. Secondly, should the onus not be 
satisfied, the loss will accrue in a manner consistent with the 
policy objectives concerning fault. In light of bothtpoanes ae 
was considered desirable to place the burden of proof on the 
carrier. Any consideration of putting the onus on the’ shipper 
would leave open the possibility that the carrier could be 
It has already been noted that under 


excused for negligence. 


the Hague Rules, where there are concurrent causes of damage, 
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the carrier must show the extent of damage attributable to the 
the cause for which he is not responsible on pain of liability 
for the entire loss. Article 5 (7) of the Hamburg Rules echoes 
this approach and will allow the carrier to introduce 
concurrent causes such as shipper negligence and act of God. 
Article 5 (7) rounds out the principle expressed in Article 5 
(1) that the burden of proof shall be borne by the carrier. 

18. As marine technology has improved, the Hague Rules 
have been viewed by cargo owners as increasingly in the 
interests of carriers. It was this shift in the balance of 
risks that the drafters of the Hamburg Rules sought to reform. 
Their goal was an acceptable balance of interests, a coherent 
burden of proof scheme, and a reasonable standard of care for 
the cargo. A system where liability was based on fault, it was 
felt, would promote a reasonable standard of care, since it 
would be in the interests of the carrier to act diligently. 
Fault, however, is a question of fact and often may encourage a 
carrier who is sloppy. Fault is not a constant but changes as 
circumstances alter, often according to industry practice. 
Regrettably, the industry may not employ the most up-to-date 
technologies that would be consistent with an optimum standard 
of care. 

19. The simplification of the burden of proof rules and 
the elimination of the catalogue of exceptions through the 
adoption of; Articie!s (dl) wshouta lead to a clearer and simpler 
system and a consequent dropping of negotiation, arbitration, 


litigation, investigation and other such matters which are 
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referred to as "friction". Friction is wasteful and a drain of 
resources. The improvements in clarity mentioned above should 
help reduce the friction, evoked by a sense of unfair rules, 
but liability based on fault is a factual question thal wills 
also invite litigation in hard felt cases. However, to the 
extent the Hamburg Rules will shift responsibilities for damage 
to the party who might avoid it, namely the carrier, these may 
also be a reduction in the occasions of fault and neglect. 

20k It was over the ‘inclusion or deletion of Hague 
Rule™s Article IV (2)*(a) ‘and ‘(b)% “concerning navigation= and 
Management of the ship, and fire respectively, that the 
conflicting interests of the shippers and the shipowners’ were 
most obvious during the drafting of the Hamburg Rules. Both 
exceptions allow the carrier to “escape liability where his 
servants and agents are negligent. Since the carrier is ina 
position to control his servants or agents, he is best able to 
ensure they live up to the optimum standard of care. The ocean 
carriers conceded that management of the ship should be 
determined on the basis of liability for fault, but in relation 
to navigation they argued about the high risks involved in sea 
carriage. 

21. The United Kingdom urged that the exception for 
navigation should continue to exist. The United Kingdom noted 
that its omission would "destroy the ancient institutions of 
Salvage and general average" because the carriers would no 
longer be able to give the salvor guarantees respecting the 


cargo, and the key concept underlying general average, the 
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joint venture, would no longer exist. It was also argued that 
the control of navigational duties is beyond the shipowners by 
the nature of the operation and because carriers have little 
free choice in employing ship-board servants. Further, it was 
suggested that in cases of collision or navigational incidents 
protracted litigation would result from including navigational 
errors in the general sweep of liability based upon fault. 

22. The arguments in favour of retention of the fire 
exception were that fires aboard ship are often caused by the 
cargo, and that determining the cause of fire is quite 
Cierrculty 

23... The. chief. concern of, (the. drafters) qiandsi ataimeajor 
unknown effect, of the Hamburg Rules involves insurance and 
economic costs. The Hague Rules were perceived to be 
inefficienct in that they encourage overlapping insurance by 
the carrier and the cargo owner because of the ambiguities and 
uncertainties in the fault provisions. The way to reduce 
double insurance is to impose liability either completely on 
the. .carrier or on the shipper.; Since sucha strict! Idability 
approach was not adopted, overlapping insurance will continue 
to exist. Indeed, it is in the cargo owner's best interest to 
have insurance because of unit limitation, general average 
liabilities, overall limitations of liability that exist by 
statute and international convention, and the possibility of an 
uninsured bankrupt carrier. Greater fears attended the unknown 
impact on costs that increased pacer liability would create. 


Those seeking retention of the navigational and fire exceptions 
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argued that greater carrier liability would increase the cost 
of Protection and Indemnity Insurance (P. and I. Insurance), 
which in turn would lead to increased freight rates being 
levied on shippers. These increased freight rates would, it 
was argued, be greater than any ning cargo owner may 
experience in lower cargo insurance, with the result that the 
costs for the- shipper would increase. It has yet to be 
determined whether the Hamburg Rules will lead to greater 
shipping costs. It is not a simple question of passing on 
economic costs since the insurance industry is quite 
competitive and may be willing to absorb any changes. 
Moreover, marine insurance is based on experience, which may 
not dictate increased rates. Even if liability insurance rates 
were to increase, the carrier's particular competitive position 
will further influence whether those increases are passed on to 
the cargo owner through increased freight rates. At least one 
conclusion made respecting total insurance and transport costs 
is that “it is highly doubtful" whether the Hamburg Rules would 
make any difference, but if a difference in total costs 
occurred it would be very modest. 

2a. It has been suggested that the drafters of the 
Hamburg Rules failed adequately to examine the question of 
insurance, in particular, the potential shifting of market 
shares from cargo insurers who are mostly domestic, to 
P. and I. Clubs, which are generally located in London and 
Since cargo damage is almost always covered by 


Scandinavia. 


insurance, the liability provisions essentially determine which 
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insurer will bear the loss. It has been ater seas that, as” ’a 
result of the “liability. “provisions in "the " Hamburg kules, 
especially the deletion of the carrier's exculpation for 
negligent navigation, the market share between the cargo 
insurers and P. and 1. Clubs will alter in favour of the 
latter. 

25% Article 5 (4) represents the compromise of these 
differences reached by the Hamburg Convention. The navigation 
exception was excluded but the burden of proof was reversed in 
cases of fire. This compromise was part of a larger package 
deal that included the limitation amount and the ability to. 
avoid that limitation amount in cases of wilful misconduct. 
Under Article 5 (4) the burden will be on the shipper to prove 
that the fire was caused by the fault or neglect of the 
carrier, his servants or agents. It appears that if a fire 
should occur without fault, the carrier would not be liable 
unless he should fail to take all measures that could 
reasonably be required to put out the fire. In an improvement 
on the Hague Rules Article IV (2) (b), the fault is extended 
beyond the carrier to include the neglect of his servants and 
agents. Moreover, by Article 5 (4) (b), there is provision for 
a marine survey to be made to investigate the causes. and 
circumstances of tthe fire. This provision is designed to 
reduce the burden of proof on a shipper under circumstances 
that would be particularly difficult to show the carrier was 
negligent in preventing or dousing the fire. Although’ #t- 1s 


recognized by the commentators that Article 5 (4) is a 
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compromise provision, it has been severely criticized as_ being. 
archaic and in contradiction to the basic principles and BSA Gy, 
QEOARELC lel’ 5'§ (2)>< 

268 Article 5 (1) requires the carrier to take 
reasonable care of the cargo. The level of care envisioned is 
open to question, since the new language has not previously 
been used in carriage parlance. The adoption of this language 
and the general construction of Article 5 (1) brings carriage 
of goods by sea into line with the other transport conventions 
and will surely facilitate multimodal transportation. Lee is; 
however, unclear whether the requirement of reasonable care 
equates with the standards of due diligence and the proper and 
careful navigation and management of the vessel and handling of 
the Bh ae It will take case law to determine the exact extent 
of the obligation on the carrier. 

2. One of the fears expressed by the UNCTAD 
Secretariat is that Article 5 (1) will be interpreted through 
the use of the old cases with the possible result that many of 
the deleted exceptions may reappear. There is some merit in 
this concern since one commentator has been quick to suggest 
that all the exceptions from (c) to (q) of Article IV (2) of 
the Hague Rules have been retained in Article siiaA(]), .OG8 the 
Hamburg Rules, leading one to believe that the old cases are 
still applicable. Similarly, it has been previously noted that 
"due diligence" LOL seaworthiness is supposed to be 
incorporated by “reasonable measures" in Articles Say ()srerthous 


allowing old cases to be reasserted. One author suggests that, 


Ate ial 


although past jurisprudence would help to explain the level of 
reasonable measures, the new wording must be interpreted from a 
clean slate. 

28. Article 5 is untried and untested, but judging Peay 
the experience of the other transport conventions it will yield 
adequate results that will not be upsetting to insurance 


markets, shipping costs, or carriage in general. 
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Terms of Reference for a Study to Review 
the Carriage of Goods by Water Act of Canada 


To review the "Carriage of Goods by Water Act" to 
determine whether changes to the Act, if any, are 
required in view of current acceptance and status of the 
Hamburg Rules by some countries in lieu of the Hague 
Rules which, though never ratified by Canada, were 
adopted and appended to the Act as a "Schedule of Rules 


Relating’ to .Bills lof Lading =. 


To determine whether references to certain sections of 
the Canada Shipping Act presently contained in the 
Carriage of Goods by Water Act requires amendment in view 
of the fact that the Canada Shipping Act Ls ins *itsexe 


under review and will be replaced by the Maritime Code. 


To determine whether reference to the Transportation of 
Dangerous Goods Act should be included in the Carriage of 


Goods by Water Act. 


To determine the effect of any proposed changes as 
reflected in the Hamburg Rules on the Act as they relate 
EOR 
a) the effect of the change in scope of application; 
b) the reduction of carriers exceptions; 
c) the removal of exception for negligence in 
navigation; 


d) the effect of presumed fault or neglect of carrier; 


sWfal aL 


e) the ability to pursue cargo claims at the port “of 


destination; 

£) period of responsibility of carrier; 

g) the effect on Carriers liability-period of 
liability, raising of limits of liability contract 
of carriage and carriage of goods by sea or bill of 
lading; 

h) the effect of carriers reservations clause. 

The first four items of the terms of reference to be 
completed in their entirety. The balance of the work to 


be presented as an overview only. 


To determine the effect of new rules. on Canadian 
Transportation System in national and international 
context and the impact on existing commercial practices 


in Canada. 


To determine the effect of implementation of the proposed 
new conventions on national and international competition 
for Canadian commerce and trade practices in Canada as 


well as upon U.S. trade implications. 


To determine the attitude of major trading partners to 


the Hamburg Rules. 


To recommend any changes/amendments that might be 
considered necessary to provide for any other 


contingencies that might arise. 
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Preface and Acknowledgements 


This report is a comparative review of the Carriage of 
Goods by Water Act, which gives effect to the Hague Rules on 
ocean carriage. The principal purpose in undertaking the 
review was to provide a comprehensive legal analysis of the 
operative effects of the Act. A secondary function was to 
State a brief overview of its commercial impacts. These 
objectives were pursued by comparing the Hague Rules, as’ found 
in the Act, with the Hague/Visby Rules, 1968 and the Hamburg 
Rules, 1978 with a view to assessing the choice of water 
Carriage law now before Canada. 

Consequently the bulk of the report.is a legal study of 
the carriage Rules. In this) ;pontion’ of ether rerogr sca. 
discussion proceeds from rule to rule. At the head of each 
section first the relevant Hague Rules and then the comparable 
Hague/Visby and Hamburg Rules are set out prior to analysis. 
The actual order of the report does not follow the numbered 
sequence Of the Hague Rules, but is organized according to the 
subject matter. 

To make this technical material accessible to a wide 
range of readers, each section of the report has been written 


in three parts. Immediately after the particular Rules set out 


for consideration is a "summary" in plain language of the 
"legal commentary" that follows it. Finally "references" are 
collected after the "legal commentary" by paragraph. 
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Consequently, it is possible to read each section of the legal 
analysis of the Rules at any one of three levels of increasing 
detail. Equally, one can choose to read the whole of the legal 
Study in the report at one level, passing, say, from "summary" 
to "summary" without fear of missing its essential points and 
conclusions. 

The remainder of the report sums up the commercial and 
the legal impacts involved in the choice of Rules by Canada. 
There follow several appendices on matters of Canadian law 
related to ocean carriage, or on comparisons of other  states' 
reactions to the alternative Rules. 

The authors would like to thank the DOSP administrative 
staff Bor the typing and production sof this work, in 
particular, Kathleen Sawler, Lynda Corkum, and Helen Foster. 
The authors would also like to chaniaak Graham Day, Esq. for 
his comments prior to his departure as Director of the Canadian 


Marine Transportation Centre. 
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DEVIATION 


Hague Rules: Article IV (4) 
Any deviation in saving or attempting to save life or 
property at sea, or any reasonable deviation shall not be 
deemed to be an infringement or breach of these Rules or 


of the contract of carriage, and the carrier shall not be 
liable for any loss or damage resulting therefrom. 


Hamburg Rules: Article 5 (6) 


The carrier is not liable , except in general average, 
where loss, damage or delay in delivery resulted from 
measures to save life or from reasonable measures to save 
property at sea. 


Summary 


The Hague Rules permit the carrier to make a reasonable 
deviation in the course of the voyage. Provided it is 
reasonable, the carrier will not be liable for cargo losses as 
alresult: ofthe) deviation. Nor wilishne Tose? the beneni t aor tie 
exceptions in the Rules or the clauses of the bill of lading, 
such as those .giving him ‘liberty to, change) the, pontusor 
discharge in the event of a strike. 

Two examples of reasonable kinds of deviations are 
provided by the Rules. They are deviations to save life or to 
rescue property, though the latter is not considered reasonable 
by itself as it amounts to salvage. The consequences of an 
unjustified deviation are not explained in the Rules’ but 
generally it is treated as a breach of the carriage contract in 
such a fundamental way that the carrier will be liable to the 


full extent of the losses his action causes. The Hague/Visby 
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Rules will extend the benefit of liability limitation provided 
the carrier does not deviate with an intent to cause damage. 
The Hamburg Rules will control deviations by their 
general provision for liability. Impliedly, reasonable 
deviation will be allowed. Saving life and taking reasonable 


measures to rescue property will expressly be permitted. 


Legal Commentary 


l. Article IV (4) permits the carrier to make a 
reasonable deviation without losing benefit of the exemptions 
in the Hague Rules and the clauses in the bill of lading. Nor 
will he be liable for losses arising from the reasonable 
deviation. However, Article IV (4) is silent about the meaning 
of a reasonable deviation and the exact effect of an 
unjustifiable one. As a further complication, the route of 
carriage is not always specified in the bill of lading. 

2. Deviation is understood to mean an intentional 
departure from the customary or contractual route or choice of 
routes. Whether a particular course of the ship amounts to a 
deviation quite often depends on the significance to be given 
to so-called "liberty clauses" inserted in the bill of lading 
that permit changes in the route or in the port of discharge. 
These clauses are generally considered to be valid and read 
with the contract as a whole so as to define the permissible 
However, general liberty clauses have to be 


contractual route. 


restrictively interpreted in order not to offend Article III 


(8) and to be consistent with the carrier's obligation under 
Article III (2) to take reasonable care of the cargo. The 
approach taken to these clauses is to examine the deviation 
itself to determine its reasonableness considering all the 


circumstances. 


oe Article IV (4) protects the carrier in cases of 

reasonable deviation, for which the test is said to be: 

"what departure from the contract voyage might a 

prudent person controlling the voyage at the time 

make and maintain, having in mind all the relevant 

circumstances existing at the time, including the 

terms of the contract and the interests of all 

parties concerned, but without obligation to consider 

the interests of any one as conclusive." 
Two examples of reasonable deviation are contained in Article 
Iv (4). They are deviations to save life or property. Little 
debate has arisen concerning deviations to save life, but it is 
general opinion that a deviation to save property alone is not 
permissible since it is essentially a salvage operation from 
which the carrier would gain while the cargo owner would 
suffer. The determination of whether a deviation is reasonable | 
is a question of fact. A common situation entailing deviation 
occurs when a strike hits the port of discharge and the ship 
goes to a neighbouring port. Such a deviation is necessary 
and, therefore, reasonable. 

4. The burden of proof of deviation is not clearly the 


responsibility of either the carrier or the cargo owner. The 


probable rule has been described as requiring the carrier to 
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show that the route taken was the contractual or customary 


route. It is then up to the cargo owner to present evidence 
EP@altegeheyicarniersintended Vtoeldéviatestron the customary or 
contracutal route. Thereafter the carrier must show that the 
deviation was reasonable. It’ iss,ate least) cléeartthat the 
deviation must have been intentional and not merely a case of 
negligent navigation or faultless Over-carriage. The practical 
way to obviate the burden of proof is to press both sides to 
present all the evidence that is available to them. 

5. In an important Canadian case the master decided to 
enter a strike-bound port, rather than take advantage of a 
liberty clause that permitted deviation and so proceed to 
deliver the perishable cargo to Montreal, which was to be the 
Binaies pore. Of call. The vessel couta not leave the 
Strike-bound port and significant damage to the cargo ensued. 
The court determined that the carrier had failed to act with 
reasonable care and prudence in regard to the cargo and that in 
this situation there was a duty to deviate, which was not 
exercised. 

6. The consequences of an unjustifiable deviation are 
unclear ins.Articles-1V) «<(4)anebutow wit) wal be tbeareueated tas 
constituting a fundamental breach of the carriage contract. As 
a result the carrier is not entitled to rely on the Article IV 
(2) exceptions or any exemptions in the bill of lading. 
Conflicting opinions have been expressed on whether the carrier 
would be able to rely on the limitation of liabidity. articia, 


Article IV (5), of the Hague Rules. The better view denies the 
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webenesrcaof the Article to the carrier since the deviation 
excludes the applicability of all the rules. In light of the 
Hague/Visby Rules Article IV (5) (e), however, it appears that 
the limitation provisions will be applicable unless there was 
an "intent to cause damage", the burden of proof of which is on 
the cargo owner. 

bie The drafters of the Hamburg Rules agreed that in 
most cases the question of deviation would be adequately 
covered by the general liability provision Article 5 (1). The 
burden of proof would be on the carrier to show that in a case 
of damage the carrier's deviation was reasonably necessary, as 
understood in Article 5 (1). The drafters, however, decided to 
include a provision respecting the saving of life and property 
at. seas This; becamePArticilems» (iG) 

8. -Article 5 (6) will excuse the carrier where the loss 
derives from measures to save life or from "reasonable 
measures" to save property. Reasonable is only used in regard 
to property because the concern for salvage is not as great in 
most cases as the interest in life. The onus will be on the 
carrier to show that the action taken in regard to property was 
reasonable. The phrase "except in general average" was added 
to make: it clear);that!’ the carrier /Wisi not “relieved "of his 
obligation to make a general average contribution in situations 


where they are normally required. 
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Para. 7. The work of the drafters of the Hamburg Rules is 
noted in Report of the Working Group (Fifth Session), UNCITRAL 
Vokes > od IV, - 1973 fp atipp. FZ09=220" 


Para. 8. For a discussion of the points mentioned see "Bills 


of Lading - Comments on a Draft Convention on the Carriage of 
Goods by Sea adopted by the United Nations Commission on 
Tnternational Trade Law (UNCITRAL)", U.N. Document 


TD/B/C.4/ISL/23, 18 June 1976, at pp- 8-9 “and °S. Mankabady, 
"Comments", at p. 57. 
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Te DELAY 


Hamburg Rules: Article, 5(2),_ (3) 


2. Delay in delvery occurs when the goods have not_ been 
délivered. at. the port of ‘discharge provided £forsin the 
contract of carriage by sea within the time expressly 
agreed upon or, in the absence of such agreement, within 
the time which it would be reasonable to require of a 
diligent carrier, having regard to the circumstances of 
the case. 


3. The person entitled to make a claim for the loss of goods 
may treat the goods as lost if they have not been 
delivered as required by article 4 within 60 consecutive 
days following the expiry of the time for delivery 
according to paragraph 2 of this article. 

Articler6 7). (ib) 
The liability of \ the carrier) for), (delay “in delivery 
according to the provisions of article 5 is limited to an 
amount equivalent to two and a half times the freight 
payable for the goods delayed, but not exceeding the 
total freight payable under the contract of carriage of 
goods by sea. 

Anticte™ 19 5(5) 
No compensation shall be payable for loss resulting from 
delay in delivery unless a notice has been given in 


writing to the carrier within 60 consecutive days after 
the day when the goods were handed over to the consignee. 


Summary 


Delay in delivery is not expressly mentioned by the 
Hague Rules but has always been regarded as a breach of the 
carrier's obligation to treat the cargo properly and carefully. 
Economic, aS well as physical, loss caused by delay is 
recoverable, the measure being the difference between the 
market values of the cargo when it arrived and when it should 


have been delivered. The claim for delay in delivery is often 
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associated with a deviation in the route. The carrier's 


liability is limited in the Ordinary way unless the delay was 
caused by an unjustified deviation for which he is fally 
responsible for all losses caused. 

Delay) is) treated \by= ithe Hamburg Rules as a distinct 
source of loss for which the carrier will be liable if he does 
not take all reasonable measures to avoid it. His obligation 
will be to deliver the goods by the contracted date, or, where 
none is agreed, within a reasonable time in the circumstances. 
The cargo owner will be able to assume the goods are lost if 
they are not delivered within 60 days of the expected time. If 
they are delivered late, he will have only 60 days in which to 
lodge his claim in writing. Claims for delay will be subject 
£0. their own. limitation» of liability.” “Thetcarriertsy biabplity 
will be limited to two anda half times the freight on the 
delayed goods but not so as to exceed the total freight under 
the contract. Whether this’ spectaleirule* of tsitabrlity 
limitation will apply to all, or only economic, losses by delay 
is but one uncertainty about this complicated regime of the 


Hamburg Rules. 


Legal Commentary 


Le Although no specific provision is made by the Hague 
Rules for delay, no particular problems have been experienced 
in recovering damages for delay where proven by the cargo 
owner. Historically, damages for delay were awarded in the 


event of deviation. Under the Hague Rules responsibility for 


LSS 


loss resulting from delay in delivery is based upon the 
carrier's#responsibilities*under Article It) 42)" to properly 
and! carefully load. Sc, 2Ncarty. se, 2) andvcdischarce ~thes=goods 
carried". Physical loss or damage from delay is treated in the 
Same manner as other claims under Article III (2). 

2'3 Economic loss resulting from delay is also 
recoverable under Article III (2), as well as Article II, so 
long “as ‘the: claim arises. “ineerelationsetorrthey Toading..., 
carrying...» ‘and ~dishcharge®of such !goods.:.."s "The burden is 
upon the cargo owner to show that the seaRenes losses resulting 
from delay are sufficiently direct and forseeable to be 
recoverable. The measure of economic damages is usually the 
difference between the "sound market value" on the day the 
cargo should have arrived less the "arrived sound market value" 
on the day of actual delivery. In all cases of loss resulting 
from delay the carrier is protected by the limitation of 
liability provisions in Article IV (5), except where the delay 
is a result of a deviation that amounts to a fundamental breach 
of the carriage. Further, clauses in the bill of lading that 
attempt to exculpate the carrier from liability for losses 
resulting from delay would be considered void by reason of 
Neveakeks) WIeIe (({s}}) « | 

a The Hamburg Rules treat delay as a separate source 
of injury apart from loss or damage resulting from other 
causes. Thet*basic:\yrule iron’ Mabilityyearticiliers "Gly, states 
that the carrier will be liable for losses resulting from delay 


in delivery unless he can show that reasonable measures were 
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taken to avoid its occurrence. 


4. Article 5 (2) defines delay in delivery as occurring 


when the goods have not been delivered either at the time 
agreed upon in the contract of carriage, or sawithainveehe Oftime 
when it would have been reasonable to expect delivery. Bills 
of lading do not usually refer to a time of delivery, 
therefore, the question of delay will commonly depend upon what 
is a reasonable time for delivery. It is unclear who will have 
the burden of showing whether the delivery occurred within a 
reasonable time although it appears that the cargo owners will 
have to make out at least a prima facie case of delay. This 
article has also been criticized for the possibility that a 
carrier may insert in the bill of lading an expected date of 
arrival-that bears no resemblance to the day reasonably to be 
expected. This type of clause would constitute an agreement 
and would all but preclude the cargo owner from recovery for 
delay since the clause could stipulate any time at all. 

5. Article 5 (3) of the Hamburg Rules enables the cargo 
owner to recover for the loss of the goods where they have not 
been delivered within 60 days of the time for delivery. The 
determination of the time for delivery is made according to 
Article 5 (2). The burden of proving the time for delivery and 
ae expiration of 60 days appears to be upon the cargo owner. 
Tt ‘should be noted that »Artidele , 19 [ye would exclude 
on where the notice of loss or damages resulting from 


compensati 


delay is not made within 60 days ofr ittreng ood Ssdregin gana nee Che 


consignee. 
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6. Article 6 (1) (b) provides a special limitation of 
liability for delay. The carrier's liability is limited to two 
and a half times the freight payable on the delayed goods, but 
not exceeding the total freight payable under the carriage 
contract. ' Article 6°(1)) (a) refers to liability»%of "the "carrier 
for injuries resulting from loss of or damage to the goods. 
The drafters intended Article 6 (1) (b) to apply to economic 
losses resulting from delay, although the wording may be 
interpreted otherwise. 

7. The provisions of the Hamburg Rules on delay create 
a complicated regime that is notable for its obscurity compared 
to the relatively untroubled way that delay is handled at 


present under the Hague Rules. 
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G. 


LIMITATION OF LIABILITY 


Hague Rules: Article IV (5) 


5. Neither the carrier nor the ship shall in any event be or 


become liable for any loss or damage to or in connection 
with goods in an amount exceeding five hundred dollars 
per package or unit, or the equivalent of that sum in 
other currency, unless the nature and value of such goods 
have been declared by the shipper before shipment and 
inserted in the bill of lading. 


This declaration if embodied in the bill of lading shall 
be prima facie evidence, but shall not be less than _ the 
figure above named. 


By agreement between the carrier, master or agent of the 
carrier and the shipper another maximum amount than that 
mentioned in this paragraph may be fixed, provided that 
such maximum shall not be less than the figure above 
named. 


Neither the carrier nor the ship shall be responsible in 
any event for loss or damage to or in connection with 
goods if the nature or value thereof has been knowing ly 
misstated by the shipper in the bill of lading. 


Article VIII 


The provisions of these Rules shall not affect the rights 
and obligations of the carrier under any statute for the 
time being in force relating to the limitation of the 
liability of owners of vessels. 


Arata Crllom nix 


The monetary units mentioned in these Rules are to be 
taken to be lawful money of Canada. 


Carriage of Goods by Water Act: Section 7 (1) 


Nothing in this Act affects the operation of sections 450 
and 451 and sections 647 to 658, of the Canada Shipping 
Act, or the operation of any other enactment for the time 
being in force limiting the liability of the owners of 
vessels. 


Hague/Visby Rules: Article IV bis 


l. The defences and limits of liability provided for in this 


Convention shall apply in any action against the carrier 


1S '0 


in respect of loss or damage to goods’ covered by =a 


contract of carriage whether the action be founded in 
contract or in tort. 


If such an action is brought against a servant or agent 
of the carrier (such servant or -agent not being an 
independent contractor), such servant or agent shall he 
entitled to avail himself of the defences and limits of 


liability which the carrier is entitled to invoke under 
this Convention. 


The aggregate of the amounts recoverable from the 
Carrier, and such servants and agents,.shall in no case 
exceed the limit provided for in this Convention. 


Nevertheless, a servant or agent of the carrier shall not 
be entitled to avail himself of the provisions of this 
Article, if it is proved that the damage resulted from an 
act or omission of the servant or agent done with intent 
to cause damage or recklessly and with knowledge that 
damage would probably result. 


Aree Le sty (5) 


ae 


Unless the nature and value of such goods have _ been 
declared by the shipper before shipment and inserted in 
the bill of lading, neither the carrier nor the _ ship 
shall in any. event be or become liable for any loss or 
damage to or in connection with the goods in an amount 
exceeding the equivalent of 10,000 francs per package or 
unit or 30 francs per kilo of gross weight of the goods 
lost or damaged, whichever is the higher. 


The total amount recoverable shall be calculated by 
reference to the value of such goods at the place and 
time at which the goods are discharged from the ship in 
accordance with the contract or should have been so 


discharged. 


The value of the goods shall be fixed according to the 
current market price, or, if there be no commodity 
exchange price or current market price, by reference to 
the normal value of goods of the same kind and quality. 


iner allet or similar article of transport 
ibaer Seage Ler scree anes goods, the number of packages or 
units enumerated in the bill of lading as packed in such 
article of transport shall be deemed the number of 
packages or units for the purpose of this paragraph as 
far as these packages or units are concerned. Except as 


aforesaid such article of transport shall be considered 
the package or unit. 


A franc means a unit consisting of 65.5 milligrammes of 
gold and millesimal fineness 900'. The date of 
conversion of the sum awarded into national currencies 
shall be governed by the law of the Court seized of the 
case. 


Neither the carrier nor the ship shall be entitled to the 
benefit of the limitation of liability provided for in 
this paragraph if it is proved that the damage resulted 
from an act or omission of the carrier done with intent 
to cause damage or recklessly and with knowledge that 
damage would probably result. 


The declaration mentioned in sub-paragraph a) of this 
paragraph, if embodied in the bill of lading, shall _ be 
prima facie evidence, but shall not .be binding or 
conclusive on the carrier. 


By agreement between the carrier, master or agent of the 
carrier and the shipper other maximum amounts than those 
mentioned in sub-paragraph a) of this paragraph may be 
fixed, provided that no maximum so fixed shall be less 
than the appropriate maximum mentioned 1Diek CHAS 
sub-paragraph. 


Neither the carrier nor the ship shall be responsible in 
any event for loss or damage to, or in connection with, 
goods if the nature or value thereof has been knowingly 
mis-stated by the shipper in the bill of lading. 


Protocol of 1979 to Hague/Visby Rules: Article IV (5) (a) (d) 


(a) 


(d) 


Unless the nature and value of such goods have been 
declared by the shipper before shipment and inserted in 
the bill of lading, neither the carrier nor the ship 
shall in any event be or become liable for any loss or 
damage to or in connection with the goods in an amount 
exceeding 666.67 units of account per package or 2 units 
of account per kilo of gross weight of the goods lost or 
damaged, whichever is the higher. 


The unit of account mentioned in this Convention is the 
Special Drawing Right as defined by the International 
Monetary Fund. The amount mentioned in sub-paragraph (a) 
shall be converted into national currency on the basis of 
the value of that currency on the date to be determined 
by the law of the Court seized of the case. The value of 
the national currency, in terms of the Special Drawing 
Right, of a State which is a member of the International 


192 


Monetary Fund, shall be calculated in accordance with the 
method of valuation applied by the International Monetary 
Fund in effect at the date in question for its operations 
and transactions. The value of the national currency, in 
terms of the Special Drawing Right, of a State which is 
not a member of the International Monetary Fund, shall be 
calculated in a manner determined by that State. 
Nevertheless, a State which is not’ a member of the 
International Monetary Fund and whose law does not permit 
the application of the provisions of the preceding 
sentences may, at the time of ratification or accession 
or at any time thereafter, declare that the limits of 
liability provided for in this Convention to be applied 
in its territory shall be fixed as follows: 

(a) in respect of the amount of 666.67 units of account 
mentioned in sub-paragraph a) of this paragraph, 
10.000 monetary units; 

(6b) in respect of the amount of 2 units of account 
mentioned in sub-paragraph a) of this paragraph, 30 
monetary units. 


The monetary unit referred to in the preceding sentence 
corresponds to 65.5 milligrammes of gold of millesimal 
fineness 900'. The conversion of the amounts’ specified 
in that sentence into the national currency shall be made 
according to the- law of the State concerned. The 
calculation and the conversion mentioned in the preceding 
sentences shall be made in such a manner as to express in 
the national currency of the State as far as possible the 
Same real value for the amounts in Article 4, paragraph 
5, sub-paragraph a) as is expressed there in units of 
account. 


States shall communicate to the depositary the manner of 
calculation or the result of the conversion as the case 
may be, when depositing an instrument referred to in 
Article III and whenever there is a change in either. 


Hamburg Rules: Article 6.(1) 


(a) The liability of the carrier for loss resulting from 
loss of or damage to goods according to the provisions of 
article 5 is limited to an amount equivalent to 835 units 
of account per package or other shipping unit on® 255 
units of account per kilogramme of gross weight of the 
goods lost or damaged, whichever is the higher. 


jability of the carrier for delay in. delivery 
ape Sey NR AEE of article 5 is limited to an 
amount equivalent to two and a half times the freight 
payable for the goods delayed, but not exceeding the 
total freight payable under the contract Ofenicarniage of 


goods by sea. 


hoe 


(c) In no case shall the aggregate liability of the 
carrier, under both subparagraphs (a) and (b) of this 
paragraph, exceed the limitation which would be 
established under subparagraph (a) of this paragraph for 
total loss of the goods with respect to which such 
liability was incurred. 


For the purpose of calculating which amount is the higher 
in accordance with paragraph 1 (a) of this Article, the 
following rules apply: 

(a) Where a container, pallet or similar article of 
transport is used to consolidate goods, the package or 
other shipping units enumerated in the bill of lading, if 
issued, or otherwise in any other document evidencing the 
contract of carriage by sea, as packed in such article of 
transport are deemed packages or shipping units. Except 
as aforesaid the goods in such article of transport are 
deemed one shipping unit. 


(b) In cases where the article of transport itself has 
been lost or damaged, that article of transport, if not 
owned or otherwise supplied by the carrier, is considered 
one separate shipping unit. 


Unit of account means the unit of account mentioned in 
abticlew2 O- ; 


By agreement between the carrier and the shipper, limits 
of liability exceeding those provided for in paragraph 1 
may be fixed. 


Article 7 


1s 


The defences and limits of liability provided for in this 
Convention apply in any action against the carrier in 
respect of loss or damage to the goods covered by the 
contract of carriage by sea, as well as of delay in 
delivery whether the action is founded in contract, in 
tort or otherwise. 


If such an action is brought against a servant or agent 
of the carrier, such servant or agent, if he proves that 
he acted within the scope of his employment, is entitled 
to avail himself of the defences and limits of liability 
which the carrier is entitled to invoke under this 
Convention. 


Except as provided in article 8, the aggregate of the 
amounts recoverable from the carrier and from any persons 
referred to in paragraph 2 of this article shall not 
exceed the limits of liability provided for in this 
Convention. 


Article 8 


i. 


The Carrier is not entitled to the benefit of the 
limitation of liability provided for in article 6 if it 
1S proved that the loss, damage or delay in delivery 
resulted from an act or omission of the carrier done with 
the intent to cause such loss, damage or delay, or 
recklessly and with knowledge that such loss, damage or 
delay would probably result. 


2. Notwithstanding the provisions of paragraph 2 of article 


7, a servant or agent of the carrier is not entitled to 
the benefit of the limitation of liability provided for 
in article 6 if it is proved that the loss, damage or 
delay in delivery resulted from an act or omission of 
such servant or agent, done with the intent to cause such 
loss, damage or delay, or recklessly and with knowledge 
that such loss, damage or delay would probably result. 


Anticlerc5 (4) 


This convention does not modify the rights or duties of 
the carrier, the actual carrier and their servants and 
agents, provided for in international conventions or 
national law relating to the limitation of liability of 
owners of seagoing ships. 


Article 26 


1% 


The? unit “of -account™ referred? tovingarticles6sorfs this 
Convention is the Special Drawing Right as defined by the 
International Monetary Fund. The amounts mentioned in 
article 6 are to be converted into the national currency 
of a State according to the value of such currency at the 
date of judgement or the date agreed upon by the parties. 
The value of a national currency, in terms of the Special 
Drawing Right, of a Contracting State which is a member 
of the International Monetary Fund is to be calculated in 
accordance with the method of valuation applied by the 
International Monetary Fund in effect at the date in 
question for its operations and transactions. The value 
of a national currency in terms of the Special Drawing 
Right of a Contracting State which is not a member of the 
International Monetary Fund is to be calculated in a 


manner determined by that State. 


those States which are not members of the 
never thence es Monetary Fund and whose law does not permit 
the application of the provisions of paragraph l of this 
article may, at the time of signature or at the time of 
ratification, acceptance, approval or accession or at any 
time thereafter, declare that the limits of liablitity 


provided for in this Convention to be applied in their 
territories shall be fixed as: 
12,500 monetary units per package or other shipping 
unit or 37.5 monetary units per kilogram of gross 
weight of the goods. 


3. The monetary unit referred to in paragraph 2 of this 
article corresponds to sixty-five and a half milligrammes 
of gold of millesimal fineness nine hundred. The 
conversion of the amounts referred to in paragraph 2 into 
the national currency is to be made according to the law 
of the State concerned. 


4. The calculation mentioned in the last’ sentence of 
Paragraph 1 and the conversion mentioned in paragraph 3 
of this Article is to be made in such a manner as_ to 
express in the national currency of the Contracting State 
as far as possible the same real value for the amounts in 
Article 6 as is expressed there in units of account. 
Contracting States must communicate to the depositary the 
Manner of calculation pursuant to paragraph 1 of this 
Article, or the result of the conversion mentioned in 
paragraph 3 of this Article as the case may be, at the 
time of signature or when depositing their instruments of 
ratification, acceptance, approval or accession, or when 
availing themselves of the option provided for in 
paragraph -2 of this Article, and whenever there is a 
change in the manner of such calculation or in the result 
of such conversion. 


Summary 


The Hague Rules protect the carrier from unrestricted 
liability for loss for which he is responsible by imposing a 
limit of C$500 per package or unit, unless the nature and 
actual value of cargo is declared by the shipper on shipment or 
a higher limit is set by agreement. If the shipper knowingly 
misstates these matters, the carrier is not liable at all for 
the cargo damage he may cause as a result ofc. ‘this 
misinformation. The C$500 limit is not uniform internationally 
and is so low in value today that it is causing severe 


difficulties. 
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There is still uncertainty about the meaning in practice 
OEWeyPackage® tor Ms unit"s A package is something that is 
sufficiently packed to withstand the Carriage, but can have no 
application to goods carried unpacked or to, bulk cargoes. A 
unit may be of freight or of shipping. A shipping unit is 
commonly applied in Canada to unpacked goods but is unsuitable 
EOL bulk cargoes, which are measured in freight units. 
Generally Canadian courts look for the intention of the parties 
about the pieces of cargo. The information required to be 
statedson the bill of) lading “is*veryvuseful for’ thisca purposes 
especially when containers are involved. The container itself 
or the individual items of cargo inside it may be packages 
however the carriage agreed by the parties seems to warrant. 

Limitation of liability applies to all kinds of hacer 
physical and economic. The measure of compensation is normally 
the difference between the market value the goods would have 
hadtidfesdelivered in’ good’ condition’ ~’and ‘on time, “and” their 
actual value on arrival, subject to the limit of C$500 per 
package or unit. However, the carrier probably cannot rely 
upon this limitation if he is in gross or reckless breach of 
the Rules and of his contract. In every case, the Hague Rules 
permit local law to set overall limites? tto ellen ity. In 
Canada, the Canada Shipping Act restricts the liability of the 
carrier, absent personal fault, and of his employees in any 
event, to 1,000 gold francs per ton of the ship. 


The Hague/Visby Rules would revolutionize the provisions 


of the Hague Rules in an effort to set an indemnity for cargo 
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owners related to inflation, and to cope with the impact of 
containerized transport on the concepts of package and unit 
limitation. The limit would be set at 10,000 gold francs per 
package or unit, or 30 gold francs per kilo, whichever is the 
higher. The intent was to set an internationally uniform limit 
by reference to the foreign exchange markets, but since it 
would be left to local law to establish the domestic value of a 
gold franc and the world, meanwhile, has substantially 
abandoned the gold standard, the attempt is doomed. However, a 
further amendment of the Hague/Visby Rules, subsequent to the 
Hamburg Convention, was agreed by .a. Protocol of 1979. It 
expresses the limits of liability ‘a eae of special drawing 
rights (SDRs) of the International Monetary Fund in an effort 
to overcome the difficulties presented by gold values. The 
amounts would be 667 SDRs per package or unit and 2 SDRs per 
kilo. Nevertheless, the new limits will still be considerably 
below those in other modes of carriage. 

The introduction of alternative grounds for limitation, 
by item or by weight, will considerably ease the problems of 
identifying packages, units and bulk. In addition, many 
disputes over containerized cargoes will be avoided by treating 
the enumeration of parcels in the container, declared by the 
shipper, on the bill of lading as the number of packages for 
limitation purposes. The Hague/Visby Rules, confirm the 
practice under the Hague Rules, though with some significant 
constriction, that, Jam carvier,.. whowiwattudilyy One recktegs ly 


damages cargo, will be denied the benefit of liability 
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limitation. They also try to set an internationally uniform. 
method of calculating the compensation to be paid, which 
coincides with the market value principle already practised in 
Canada under the Hague Rules. 

Before the revisions of the Hague Rules by international 
convention, private attempts had been made to set a higher 
limit of liability unrelated to gold. The British Maritime Law 
Association sponsored the Gold Clause Agreement between a great 
number of international shippers, shipowners and insurers. The 
agreement initially established a liability limit of 200 pounds 
sterling per package but, when the Hague/Visby Rules came into | 
force in the United Kingdom, the sum was altered to 400 pounds 
sterling provided the Rules themselves did not apply to the 
eae ine Hence, Canadian participants in the Gold Clause 
Agreement have the benefit of the higher limit when COGWA is 
the governing law of their contracts of carriage with other 
participants. 

The Hamburg Rules adopt many of the revisions of the 
Hague/Visby Rules including the principles that liability 
limitation will be available to the carrier whatever the legal 
form of a claim made against him, and that it will be 
calculated in the alternative per package or "shipping" unit, 
or per weight, of cargo whichever is the higher. The 
Hague/Visby approach towards containerized goods is also 
adopted with the addition that the jscontainerjsttseli,s if 


supplied by the shipper, will be treated as a separate shipping 


Unt 
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The Hamburg limits will be 835 SDRs per package or 2.5 
SDRs per kilogram. This unit of account was chosen in an 
effort to reflect fluctuating monetary values and to ensure 
ready convertibility into national currencies. These limits 
are 25 percent higher than the Hague/Visby agreements in 1968 
and 1979. but: » will stiidi, jbey somes ofmsthe slowest ncwsates sor 
compensation in world transportation. They may be raised by 
agreement between the parties, but will always be subject to 
the carrier's overall limit per his ship's’ tonnage. In 
Canadian estimates, 2.5 SDRs by weight will cover about 75 
percent of Canada's overseas trade. A complete table of the 
limits of liability under the various sets of Rules, with rough 
conversions into Canadian dollars, is presented in Appendix E. 

The benefit of liability limitation under the Hamburg 
Rules will be lost to the carrier if he wilfully damages the 
cargo or acts recklessly in disregard of its loss. There may 
be occasions, however, when the gross breach of the carrier, 
such as an unjustified deviation for which he would be 
prevented from limiting his liability as the Hague Rules are 
now applied, will not amount to wilfull or reckless conduct 
towards the cargo so as to exclude limitation under the Hamburg 
Rules. This restriction in the Hamburg Rules, copied from the 
Hague/Visby Rules, will be an unfortunate retraction from the 


operation of the law surrounding the Hague Rules. 


Legal Commentary 


ine Article IV (5) of the Hague Rules is ithe canniers 
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protection from unlimited liability. It determines the amount 
of damages that the carrier will have to pay in cases of loss 
or damage to the cargo. Prior to the Hague Rules it was not 
uncommon for the bill of lading either to exclude liabilty 
completely or to reduce it to unconscionably low amounts. 
Article IV (5) was part of the overall bargain struck between 
the owners of ships and cargoes whereby the carriers are bound 
to maintain a certain level of cargo care in return for a 
restriction upon their total liability. Under the Canadian 
enactment of the Hague Rules, the carrier is limited to five 
hundred dollars Canadian per package or unit unless the nature 
and true value of the goods are declared by the shipper and 
made evident on the bill of lading. The concern of carriers 
was to prevent unrestricted claims on items of undeclared high 
value. Similarly, where the nature or value of the cargo has 
been knowingly misstated by the shipper, the carrier is not 
responsible for loss or damages. 

Zw The Canadian version of the Hague Rules is very 
definite that the Canadian dollar is the relevant monetary 
unit. Article IX, of the Brussels Convention expressed the 
unit of account to be gold value but permitted nations to adopt 
their own currency. The ‘consequence has been a lack of 
international uniformity in limitation and a monetary amount in 


Canada that has remained unaltered in spite of inflation and 


devaluations up to the present when it “is*hardlyvsignificant. 


3 As has been noted, the shipper can avoid the 


limitation of liabilty provisions by declaring the nature and 
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value of the goods prior to shipment and inserting them in the 
bill of lading. Such declarations and insertions would inform 
the carrier of any special care that needs to be taken of the 
goods. It appears that shippers have rarely taken advantage of 
this provision because carriers add ad valorem freight rates 
usually at such a percentage that the shippers find it cheaper 
to obtain their own insurance. It should be noted that the 
burden is on the cargo owner to show the true nature and value 
of the cargo declared since the insertion in the bill of lading 
is only prima facie evidence and not binding or conclusive on 
the carrier. Paragraph 4 exculpates the carrier where the 
nature or value of the goods have knowingly been misstated. 
This rule seems to contemplate situations where the unknown 
character of the cargo leads to damage through unwittingly 
improper stowage, or where, the high value of the cargo being 
declared, no special stowage and precautions are taken. Re 
appears that the carrier would only escape liability where the 
loss or damage resulted by reason of the misdeclaration 
concerning the nature or value of the cargo. 

4. The use of the limitation of liabilty provisions by 
servants, agents and independent contractors is discussed in an 
earlier portion of this report. : 

6 The most difficult problem over the applicaton of 
Article IV (5) is the meaning to be given to "package or unit". 
A "package" refers to goods that have undergone a sufficient 
degree of packing so as to hold and protect them and to make 


their handling and transportation possible. Covering that is 
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solely for the protection of the goods does not constitute 
packing: they are not considered a package. Semi-packed goods 
cause most of the problems. Where there is no packaging or 
where semi-packed goods do not constitute a package, the 
limitation of liability will be based on the unit. 

6. Considerable problems of interpretation have also 
arisen over the meaning of Sinise ie Two possible 
interpretations compete. The unit can be regarded as_ the 
shipping unit, which means a physical unit such as an unpacked 
piece of cargo. The unit may also be the freight unit, which 
is the unit of measurement applied to calculate the freight. 
Both interpretations create problems in applying Article IV 
C5))irs If shipping unit is the accepted approach, then it is 
unclear why package is used as an ase pa eaere to Une ywsinece “a 
[See unit would include a package. Since a freight unit is 
usually based on weight or volume, a limitation so calculated 
will be higher than one based upon a shipping unit. Although 
some doubt has been expressed, there is no reason why Article 
IV (5) should not apply to bulk cargo. If it does, the use of 
shipping unit would make no sense and freight unit would be the 
only appropriate definition. There have been a series of 
Canadian cases relating to the definition of unit. In one case 
the Supreme Court of Canada considered an unboxed truck to be a 
shipping unit because the freight amount related to the truck 
and not to its weight. In amore recent Supreme Court of 
Canada case an unpacked tractor and generator were considered 


as shipping units, and freight units for unpacked goods were 
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specifically rejected. Interpretation of these cases vary. 
One authority has surmised that the freight unit "has_ been 
authoritatively rejected" in favour of the shipping unit, at 
least as regards items, like automobiles, that are not shipped 
in packages. Another commentator has concluded, a3 well as 
advocated, that the freight unit is the appropriate unit and, 
in most instances, is the same as the shipping unit, 
particularly in the cases noted above. 

Tes Article III (3) (b) requires the bill of lading to 
indicate "either the number of packages or pieces, or _ the 
quantity, or weight, as the case may be." The information in 
the bill of lading, therefore, should be quite useful in 
determining the intent of the parties as regards the meaning of 
package or unit. It is suggested that this examination of 
intention is a more valid approach to determining the meaning 
of package or unit than a physical examination of the cargo to 
see which is the most appropriate meaning to accept. Seeking 
the intention of the parties is an approach that has been’ used 
On goods in containers. This approach accords well with the 
suggestion of one author that the shipping unit be applied to 
individual articles not in packages and the freight unit to 
bulk cargoes. Article III (3) (b) is only prima facie evidence 
and not binding or conclusive against the carrier. 

8. The use of containers hee presented a major problem 
of interpretation of Article IV (5). The question is whether 
the container constitutes the package, or whether the packages 


within the container are to be considered separately for 


limitation purposes. The leading Canadian case involves 
bicycles that were individually packed and placed in 
containers. The Court noted that the shipping documents 
described in detail the contents of the containers and that the 
Carrier had accepted the documents without complaint. Also, 
the cartons containing the bicycles were self-contained: only 
as a matter of convenience were the bicycles shipped in a 
container. The court ultimately decided that the parties 
intended the bicycles to be separately assessed. In this case 
the shipper packed the containers. Where the carrier uses a 
container to send several individually received packages, they 
would certainly be the packages for limitation purposes. Where 
bulk cargo is loaded into a container, the container is a 
package. In determining whether a container packed. by a 
shipper is a single entity, the criterion appears to be whether 
the description of the cargo is such as to indicate that 
individual packages are within the container. This description 
although not conclusive, is entitled to considerable weight so 
long as it is in accord with the intentions of the parties. An 
alternative approach to containers of goods is one developed in 
American case law and referred to as the "functional package 
test". The determination of the container as a package is made 
to depend on whether the individual packages are packaged in a 


way that would permit transportation. This ¢trest -ws-= Nout eas 


easily applied or as adequate as the Canadian approach that 
tries to reflect the intention of the parties. It appears now 


to have been abandoned. 
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9. The prevailing view is that Article IV (5) acts as a 
limitation on all types of damage that result from a breach of 
the Hague Rules. This would include physical damage as well as 
economic loss. The rule of thumb in calculating damages’ for 
cargo claims is the difference between the market value the 
goods would have had on delivery in good condition and on time, 
and their actual value at arrival. If this amount is less than 
five hundred dollars per package or unit, the limitation 
provisions are inoperative. If the damages as calculated were 
to exceed the level of limitation, they are cut down to five 
hundred dollars per package or unit. In a recent Canadian case 
twenty-four steel angles were claimed as having been lost. 
Twelve angles constituted a lift and a lift was considered a 
unit. One entire lift was missing and four steel angles were 
missing from three other lifts. The value of a lift was 
$1,440.78, with four pieces being worth $480.13. The; sucourt 
concluded that the cargo owner was only entitled to recover 
$500.00 for the completely missing lift,.. but.) was,.able .to 
collect $480.13 for each of the other three lifts from which 
four steel angles were missing. This result is unusual, 
although an accurate interpretation and application of Article 
Lua Opie 

Lie The first sentence of Article IV (5) states that 
the limitation of liability provision should apply “in any 
event". As noted in the previous discussion of deviation, this 
phrase raises the question of whether the carrier can rely on 


the limitation of liability provision in all cases, regardless 
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of the nature of his breach of the Rules and of the contract of 
carriage. It has been pointed out that such an interpretation 
would permit a carrier to benefit by the Rules even when he 
operated in flagrant disregard of his obligations under’ them. 
It has also been suggested that once Article IV (S)sisehe lavnot 
to apply in the face of flagrant violations, possibly every 
claim will have to be evaluated to determine whether the breach 
is of such a level and nature as to render the Article 
inapplicable. In» spite. of this’ possibility;.itVis, suggested 
that the best interpretation to be given Article IV (5) is that 
in cases where the violation of the Hague Rules is sufficient 
to render them inapplicable, i.e., cases of undeclared deck 
cargo, unreasonable deviation or misrepresentation by the 
shipper of the value or nature of the Shipment, Article IV (5) 
should also be inapplicable. ioBsavent in@cases  ofsgross . 
negligence or willful recklessness, the carrier should also not 
be able to take advantage of the limitation of liability 
provisions. 

Pie Article VIII of the Hague Rules and Section 7 (1) 
of COGWA indicate that the limitation of liability provisions 
tae Article Iv. (5)) “are isubject to specifticyproyisions anvethe 
Canada Shipping Act. Section 450 (5) states that no liability 
shall attach to the master or owner of the ship where dangerous 
contravention of this section, are thrown 


goods, sent in 


overboard. Sections 647 and 649 limit the liability of the 


shipowner, the carrier, and operator of the ship in cases where 
Li 


damage or loss is caused to goods without their actual fault or 
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Privity to L7000"gord@trancs’ “for™ each’ ton “Of "the veccem cs 
tonnage. The master, crew and servants of the owner, as_ well 
as of the vessel operator and of the charterer, may also 
benefit from this limitation of liability regardless of ‘their 
personal fault. These provisions are generally consistent with 
the 1957 International Convention Relating to the Limitation of 
the Liability of Owners of Seagoing Ships. This convention was 
updated in 1976 by the Convention on Limitation of Liability 
for Maritime Claims, to which Canada is not a party and which 
is not in force. It should ‘be noted that Section “647 (I) of 
the Canada Shipping Act defines the weight and fineness of gold 
francs but the Governor-in-Council specifies the method of 
calculating their Canadian dollar value. 

Ls, Paragraph. ‘3 "of, Arcicle “lV. (5) “provides »tnaec 
agreement may be reached on a maximum amount for liability that 
exceeds the five hundred dollar limit. This is the basis of 
validity of the so called Gold Clause Agreement of the British 
Maritime Law Association. In light of the uncertain value of 
100 pounds gold, the limitation amount in the British enactment 
of the Hague Rules, an agreement was reached in 1950 amongst a 
very large number of both ship and cargo owners and insurers to 
set the limit of liability at 200 pounds” sterling. Certain 
conditions were attached. Gieariy any such agreement that 
calls for an amount less than the 500 dollar limit applicable 
in *‘Canadian “law °"1s null and “void ainder “Articte 111 (3). 
However, the Agreement seems to have been referred to only once 


in the courts and then approvingly. It has been suggested that 
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where the term "package" or "unit" is defined in the bill of 
lading so as to limit the carrier's liability to an amount less 
than the sum recoverable in the absence of -thesdefinirtiong Lt 
should also be treated as void under Article sli Ges) 

ILS} 6 In 1968 the drafters of the Hague/Visby Rules 
attempted to deal with what they perceived to be the major 
deficiencies, of ~ArtiicleslVnt5)s; namely, the limitation amount 
and the impact of new methods of transport, such as containers, 
on the uncertain definition of package and unit. The result of 
the drafters' efforts was a complete revision of Article IV 
(Ses The new article retained some of the old language but 
also added several new concepts and new applications of old 
concepts. 

14... Article IV (5) of the 1968 Hague/Visby “Rules, will 
raise the limitation amount to 10,000 gold francs per package 
or unit, or 30 gold francs per kilo of gross weight. Unlike 
the Hague Rules, which left nation states free to enact the 
limit of liability in their own currency, the Hague/Visby Rules 
at paragraph (d) fix the definition of a gold franc, so that a 
constant unit of account will exist. In fact, a franc under 
the Rules is expressed to contain the same weight and fineness 
of gold as a gold franc in Section 647 (lL) geet jetheneCanada 
Shipping Act. The date of conversion of the franc to domestic 
currency is to be governed by local law. The hope was nation 
States would take the same approach towards conversion as 


Canada already has in her domestic legislation. This is ,also 


the approach taken by Great BritainginnSectiongls (5) rof tthe 
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1971 English Carriage of Goods by Sea Act. Since Canada does 
not apply the Hague/Visby Rules, no official conversion rate of 
the gold franc for their purposes has been made. However, as 
the Canada Shipping Act defines a gold franc similarly, the 
rate of- exchange declared for its purposes may be a useful 
comparative guide. At present the translation is fixed at 
15.075°gold francs to 1 SDR. An ‘SDRMS a specialtdrawingur ight 
of the International Monetary Fund, which provides quotations 
Of this unit” of” account (in (the national ycurrvencies! of) a2 
participating contries, including Canada. At the beginning of 
1982, 1 SDR very roughly equalled C$1.50. Hence the limits of 
liability of 10,000 francs per package and 30 francs per kilo. 
approximately convert to C$995 and C$3 respectively. As it 
happens, the amount fixed by the Hague/Visby Rules is 
considerably below the limits set by other international 
transport conventions. As pointed out by one commentator, the 
objectives to be achieved by a limit of liability are: i) 
eertainty; i1) international uniformity;s) i142)” “stabilmeys “and 
iv) a degree of protection against currency inflation. The 
continued use of the gold standard in the 1968 Hague/Visby 
Rules, in light of events surrounding international finance in 
the seventies, ensured that these objectives would not be met. 
This outcome, however, was probably not foreseeable in 1968. 
When the Hague/Visby limits of liability came into operation in 
the United Kingdom in 1977, by implementation of the British 
Carriage of Goods by Sea Act, 1971, the Gold Clause Agreement, 


referred to in paragraph 12, became outmoded. Hence, it was 
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amended so as to increase the carrier's liability to 400 pounds 
Sterling per package amongst Signatories, except when the 
Hague/Visby Rules apply. If one pound "sterling *is@treated! as 
equivalent to C$2.25, the new limit of the Agreement provides 
C$900 indemnity per package or unit for participating Canadian 
shippers and cargo insurers in their contracts of carriage 
under COGWA with participating carriers. 

15. Paragraph (a) of Article IV (5) of the Hague/Visby 
Rules adopts an alternative limitation scheme, one _ for 
relatively light and another for heavy cargo. The scheme is 
intended to eliminate problems about the determination of 
package and unit, especially as regards bulk cargo. The bulk 
cargo problem will be eradicated. The definition of unit 
clearly will mean an unpacked item, although the opinion has 
been expressed that the difference between a shipping unit and 
a freight unit will still be important. Problems will still 
arise over unpackaged items whose weight is not included in the 
bill "of < lading, but is’ probably® “suftfi¢dtent™ *to* tmake™™= recovery 
greater than by unit limitation. Similarly, cargoes that are 
neither bulk nor full packages will still raise problems of 
characterization. In those cases it is suggested that recourse 
be made to the intention of the parties expressed in the bill 
of lading. 

16. The Hague/Visby Rules Article IV (5) makes its most 
contribution about containers, pallets and like 


significant 


transports. Paragraph (c) states that wit cthelt. bill behohic wading 


should indicate the number of packages in the container, then 
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that number shall be used to determine the limitation amount. 
Where no enumeration sis made the container will be considered 
one package. The general intention is to provide the shipper 
with an option whether to treat the container, or each of the 
parcels in it as the relevant package or unit for limitation 
purposes. This option may have a fate similar to the 
opportunity in the Hague Rules Article IV (5) for the shipper 
to declare the value and nature of the goods so as not to be 
bound by the limitation -amount. As has been noted, the 
shipper's option to avoid the limitation amount usually results 
in increased freight. It has been argued that if the shipper 
should exercise his option under the Hague/Visby Rules to apply 
the limitation amount to the individual packages in a 
container, the carrier will be entitled to calculate the 
freight, based on the number of packages and not on the 
container, at a higher rate. It appears that under the Hague 
Rules the freight rate does not rise where packages are 
enumerated in the bill and that a prime reason for use of 
containers rather than sending individual packages is to take 
advantage of the lower freight rate applicable. It has been 
concluded by one authority that the container clause in the 
Hague/Visby Rules will not permit increased freight rates 
solely because the shipper enumerates the number of packages on 
the bill. 

ge Although paragraph (c) will solve a great many 
problems relating to containers, there will be a number of 


unanswered questions. One of the most significant will be the 


a2 


problem of the form that the enumeration on thes bidd ofselading 
is to take. Will a clause like "said to contain X cases" be 
adequate? Canadian container decisions have not been bothered 
by the "said to contain" clause and have determined that this 
showsys the) yintentiongsof the. parties. to haveathemindawidual 
packages used for limitation purposes. Previously in this 
report, it was indicated that a clause in the bill of lading 
like "said to contain" would not act as a reservation or an 
estoppel under Articles III (3) and (4). The court decisions 
suggest that a "said to contain" clause will be a sufficient 
enumeration on the bill of lading to allow the limitation 
provision to apply to individual packages. The enumeration is 
not binding or conclusive against the carrier so that where it 
is incorrect, it seems liability will be based on the accurate 
number and the limitation on the inaccurate number on the bill 
of lading. Thist-.result/<iseesillyen the #limatations,should 
correspond with the liability. The Hague/Visby Rules leave 
unanswered the question whether the container itself, when 
supplied by the shipper, should be considered as a package. 
Still another unanswered problem will concern a container in 
which only some of the contents are enumerated. Are the items 
singled out entitled to individual package limits and the rest 
subject the weight limit? Whether the alternative limits will 
be so combinable is unclear. 


18. Article IV (5) will deny the carrier the benefit of 


mica tion when he is shown by the cargo owner to have behaved 


"with intent to cause damage, Or recklessly and with knowledge 
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that damage would probably result". Although some doubt 
exists, it appears that the paragraph only applies to the 
carrier himself and not to his servants or agents. If so, the 
utility of the paragraph will be restricted. The onus will be 
on the cargo owner to show that the carrier subjectively 
intended to damage the cargo or was reckless and knew that 
damage would. probably result. Clearly: "this? ‘onasoewil1 “be 
extremely difficult to discharge. 

19. Paragraph (e) will have to be applied in conjuction 
with paragraph (a) which indicates that the carrier's 
limitation of liability is available "in any event". It seems 
therefore that the carrier will lose his liability limitation 
only on the grounds’ prescribed by paragraph (e). These are 
much narrower than the restraints on the Hague Rules mete le IV 
(5) discussed in paragraph 10 above. Although limitation will 
only be denied per paragraph (e), the effects of a fundamental 
breach of the carriage contract, such as deviation, on the 
carrier's defences under Article IV (2) will remain the same. 

20. The calculation of damages is usually a question of 


municipal law. Article IV (5) of ‘the Hague/Visby Rules, 
however, makes an attempt to provide some uniformity in these 


calculations for carriage claims. However paragraph (b) is 
ambiguous. It has been argued that the provision should be 
read so that the total amount recoverable will be calculated 


only by reference to the value of the goods determined through 
the commodity exchange, the current market price or the normal 


price for an equivalent item, at the time of discharge. Read 
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so literally, it would rule out the recovery of damages for 


delay and for other foreseeable losses that are economic in 


nature. In discussing the recovery of damages for delay it has 
been noted that Article IV (5) of the Hague Rules permits the 
carrier to limit his liability for economic losses. The 
critical wording, - "damage to or in connection with goods", - 
in Article IV (5) persists in the Hague/Visby Rules. It is 
reasonable to assume that specific wording would be required to 
prevent such recovery. The better view concerning the 
interpretation of paragraph (b) is that it lays down a prima 
facie measure of damages that need not be followed in 
inappropriate circumstances. It should be. noted that the 
market value rule expressed in paragraph (b) is equivalent to 
the Common Law rule developed under Article IV (5). 

21 The drafters of the Hamburg Rules adopted several 
of »the provisions. of the. Hague/Visby) Rules, during) »)their 
deliberations about an appropriate compromise on limitation of 
liability. One such instance is Hague/Visby Rules Article IV 
bis (2) where it is stated that the limitation amount will 
benefit carriers regardless of whether the action against them 
is framed in contract or tort. This provision is repeated in 
substance in the Hamburg Rules Article 7 (1). Article IV bis 
(2) of the Hague/Visby Rules and Article 7 of the Hamburg Rules 


will also extend this principle to servants and agents in the 


ways previously discussed. The goal in these provisions is to 


ensure that the liability limitation cannot be circumvented by 


an action outside the carriage contract. The inclusion of 
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these ideas in the Hamburg Rules has been described as "great 
advances in the law of carriage by sea". They will, however, 
merely bring the carriage rules in line with the recent trends 
in international commercial legislation. 

PRPAS One of the major decisions made by the drafters of 
the Hamburg Rules was the retention of the dual limitation 
scheme first introduced in the ees ue/Tisby Rules. Article 6 
(1) (a) bases limitation of liability on either package or 
shipping unit or gross weight whichever is the higher. The use 
of the phrase "shipping unit" will obviate confusion with 
"freight unit" that exists with the unmodified term "unit" in 
the Hague Rules. 

23. The drafters” of the Hamburg Rules, in” Artcile™ 6. (2) 
(a), also adopted the approach on containers taken in the 
Hague/Visby Rules. Article 6 (2) (b) will clear up one problem 
left over by the Hague/Visby Rules Article IV (5) in that the 
container itself, when supplied by the shipper, Be be 
considered aS a separate shipping unit. As the Hague/Visby 
Rules provide, where the goods within a container are 
enumerated in the bill of lading, each item will be treated 
separately for limitation purposes. It has been suggested 
previously that this practice could result iB increased 
freight. The enumeration of contents could also have two other 
adverse effects. First, it might increase pilferage because 
thieves could determine which container held valuable goods. 
Second, it might lead to the carrier requiring more insurance 


since his liabilty will be greater. There will continue to be 
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problems in the interpretation of this provision since it is 
unclear what the phrase "enumerated" contents;roorhcsimi lar 
article of transport" to a container may mean. The effect of a 
notation such as "said to contain" through Article 16 has’ been 
Rererred” ito: prev iousily.. In total, however, the container 
provision is a significant improvement on the Hague Rules. 

24. The Hamburg Rules have omitted reference to a 
shipper's declaration of cargo so as to establish full value 
liability but it will be still possible, through Article 6 (4), 
to fix higher limits by agreement between the carrier and the 
shipper. The change is not regarded as significant. 

25. The two key issues before the drafters of the 
Hamburg Rules concerned the level and form of limitation and 
the occasions when it would be denied. Article 26 adopts the 
Special Drawing Right (SDR) of the International Monetary Fund 
(TiM.P?).fas*the unit.offaccount for plimatationg4oigeitabilicy 
purposes. The choice followed the decision by the 
Inter-Governmental Maritime Consultative Organization (IMCO) to 
use SDRs in the Convention on Limitation of Liability for 
Maritime Claims, 1976. For those states not members of the 
I.M.F. a complicated formula based on gold is included in 
Article 26 which will have a similar result to making the SDR 
the unit of account. It was hoped that the SDR, being based on 
a basket of currencies, would more accurately reflect real 
value and would be more easily convertible than units of gold. 
The drafters of the Hamburg Rules did not address the problem 


of value in a thorough way with the result that even using the 
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SDR the limitation amount will decline in real terms. The 
second sentence of Article 26 (1) indicates that the limitation 
amount is to be determined at the date of judgement, as opposed 
to the date of payment, or at a date agreed upon (possibly in 
the-obill of®-TVading), “by \the parties= )The I°M-lF.] = publishes 
daily values of most international currencies. This value 
reflects market value and not the official exchange rate 
between the I.M.F. and the country involved. Presumably it is 
these published reports to which a court would resort on the 
day of judgement to express the SDR limit in the Hamburg Rules 
in terms of the national currency involved. 

26. The actual limitation amount to be employed in the 
Hamburg Rules was part of the the compromise of viewpoints 
reached by the Conference participants. The issues involved in 
the deal were the limitation amount, unbreakable limits, and 
the nautical fault and the fire defences. "Finally, agreement 
was achieved on 2.5 SDR with an obfuscated fire defence (Art. 
5 (4)), no nautical fault and unbreakable limits (Art.8)." The > 
figure of 2.5 SDRs refers to the weight limitation. This was 
much more crucial at the Hamburg Conference than the package 
limitation, which was set at 835 SDRs. Applying the same 
exchange rate of 1 SDR to C$1.50 as used with the Hague/Visby 
Rules in paragraph 14, the Hamburg units will convert to 
C$1,250 per package and C$3.75 per kilo. The Hamburg limits 
appear’ to 'be “about! 25% "higher * than’ those™ in’ thetia96e 
Hague/Visby Rules although in real terms they are only about 


60% of monetary values. It has been pointed out that 2.5 SDRs 
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merteck tlo y/"will- sbeo-one Lofmemtte lowest limits in world 
transportation." The amount that a cargo owner will be able to 
recover will also be subject to the Hamburg Rules Article 25 
(1), which respects both national and international regulation 
of overall limitation by ship's tonnage. The effect will be 
substantially the same as the present position under COGWA 
described in paragraph 1l. 

27. In 1979 a further Protocol to the Hague/Visby Rules 
changed the unit of account in Article IV (5) to the SDR. the 
purpose of the change is to overcome the vagaries of relying on 
the gold standard as discussed in paragraph 14. The wording of 
the 1979 Protocol Article IV (5) concerning the conversion of 
SDRs into national currency is substantially the same as the 
Hamburg Rules Article 26. The 1979 Protocol expresses the 
limits under Article IV (5) as 666.67 SDRs per package and 2 
SDRs per kilo. These limits are still about 25% lower than 
those of the Hamburg Rules. A complete comparative table of 
limitation amounts is included in Appendix E. 

23% At the Hamburg Conference, Canada argued that the 
limitation amount should cover potential loss in respect of a 
fair and reasonable proportion of damageable cargo shipped. 
The Canadian delegation had in mind containerized goods _ since 
this is the cargo most likely to be damaged. Canada noted 
that, if approximately 70 to 75 percent of containerized" cargo 
were to be covered by the limitation amount, it should be, in 
Canadian money, between $4 and SSeyper tek lot This sum was 


approximately equivalent to 3.3  SDRs in 1978. The agreed 
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figure of 2.5 SDRs was renee to cover roughly 75 percent of 
aggregate Canadian overseas trade and approximately 60 percent 
of Canada's containerized trade. 

29. The limits established in Article 6 (1) will be set 
aside if the claimant can show that his loss as a result of an 
act or omission of the carrier was done with intent to cause 
such loss or recklessly with knowledge that the loss would 
probably result. The principle parallels the Hague/Visby Rules 
and clearly will put a very substantial burden of proof on the 
cargo owner. Article 8 (2) of the Hamburg Rules, like the 
Hague/Visby Rules Article IV bis (4), will extend the principle 
against the carrier's servants and agents who seek the benefits 
of limitation: ,unders Article Jsii2) -_amOne’e probiem Siena ac 
unforeseen within the drafting»of Article, 8 concerns) theft: by a 
servant or agent. Pilferage is clearly beyond the scope of 
employment of servants and agents, who will not then be able to 
take advantage of the limitation of idaaiaeys This result is 
illusory because the errant employee will not usually be around 
to respond to the cargo owner's claim. The carrier, however, 
will only be liable for the limited amount, and may thus’ be 
encouraged to exercise lower standards in his care for the 
goods and in eae hiring of his employees. 

B30. The major question that Article 8 will pose in 
Canada concerns the Common Law doctrine of fundamental breach 
Of scontract. If the carrier should breach the Rules ina 
fundamental way wilfully, or recklessly and knowingly, causing 


damage then he will deservingly be denied the benefit of 
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liability limitation under Article 6 by the operation of 


Article 8. But usually a fundamental breach is not committed 
with intentional or even reckless disregard of the cargo. 
Normally the breach results from an act of the carrier in 
pursuit of his own benefit. For instance, a deviation to take 
on cheap bunkers is an unjustified and fundamental breach which 
probably places the carrier outside the protection of the Hague 
Rules, including the right in Article IV (5) to limit his 
dhiabaLity < But such a deviation can hardly be said to satisfy 
the stringent criteria of the Hamburg Rules Article 8 on the 
loss of the benefit of limitation. The best interpretation of 
this Article in cases of fundamental breach would appear to 
permit the carrier to rely upon his right to limitation unless 
the cargo owner can bring the offending acts within its. strict 
confines. In this respect the Hamburg Rules will alter the 
present law for the worse, as they will admit the opportunity 


for a carrier to take advantage of his own wrong. 
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CHAPTER IV RESPONSIBILITIES OF CARGO OWNERS 
ei en UE CARGO OWNERS 


Introduction 


The principal obligations of cargo owners are to deliver 
the goods described in the contract of Carriage to the carrier 
and to pay the freight. Delivery is to the ship's side unless 
the carrier accepts them on a wharf or some other place ashore. 
The goods must arrive properly marked and in the correct 
number, quantity and weight. They must’ be delivered ina 
reasonable time before the ship's departure and must be 
Property packaged for ocean transport. If the goods are of an 
inflammable, explosive or dangerous nature, the carrier or the 
master must be informed and his prior consent obtained. 
ei pat Ly. the shipper or the consignee must pay the freight 
agreed, at, the... time... set,., by »the ,contractag ote carriage. 
Misper formance of any of these activities will incur liability 
for the cargo owner, unless’ he can show that the resulting 
damage was not caused through his fault. 

The Rules only impinge on a few of these responsiblities 
of cargo owners, namely: 

A. Description of Cargo 
B. Dangerous Goods 


C. Exclusion of Liability 


Zou 


A. 


DESCRIPTION OF CARGO 


Hague Rules: Article III (5) 


The shipper shall be deemed to have guaranteed to the 
carrier the accuracy at the time of shipment of the 
marks, number, quantity and weight, as furnished by him, 
and the shipper shall indemnify the carrier against all 
loss, damages and expenses arising or resulting from 
inaccuracies in such particulars. The right of the 
carrier to’ “such * indemnity “shall “in” no way limit his 
responsibility and liability under the contract of 
carriage to any person other than the shipper. 


Carriage of Goods by Water Act: Section 6 


Where under the custom of any trade the weight of any 
bulk cargo inserted in the bill of lading is a weight 
ascertained or accepted by a third party other than the 
carrier or the shipper, and the fact that the weight is 
sO ascertained or accepted is stated in the bill of 
lading, then, notwithstanding anything in the Rules, the 
bill of lading shall not be deemed to be prima facie 
evidence against the carrier of the receipt of goods of 
the weight so inserted in the bill of lading and the 
accuracy thereof at the time of shipment shall not be 
deemed to have been guaranteed by the shipper. 


Hamburg Rules: Article 17 


Ls 


The shipper is deemed to have guaranteed to the carrier 
the accuracy of particlars relating to the general nature 
of the goods, their marks, number, weight and quantity as 
furnished by him for insertion in the bill of lading. 
The shipper must indemnify the carrier against the loss 
relating from inaccuracies in such particulars. The 
shipper remains liable even if the bill of lading has 
been transferred by him. The right of the carrier to 
such indemnity in no way limits his liability under the 
contract of carriage by sea to any person other than the 
shipper. 


Any letter of guarantee or agreement by which the shipper 
undertakes to indemnify the carrier against loss 
resulting from the issuance of the bill of lading by the 
carrier, or by a person acting on his’ behalf, without 
entering a reservation relating to particulars furnished 
by the shipper for insertion in the billvof ladingy on to 
the apparent condition of the goods, is void and of no 
effect as against any third party, including a consignee, 
to whom the bill of lading has been transferred. 
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3. Such letter of guarantee or agreement is valid as against 
the Shipper unless the carrier or the person ‘acting. “on 
Hisnpbehalfyiebynvomitting the neservatdonereter ton one 
paragraph 2 of this Article, intends to defraud a third 
Party, inc luding a consignee, who acts in reliance on the 
description of the goods in the bill of lading. In the 
latter case, if the reservation omitted relates to 
Particulars furnished by the shipper for insertion in the 
Di ldwsor lading, the carrier has no right of indemnity 
from the shipper pursuant to paragraph 1 of this Article. 


4. In the case of intended fraud referred to in Paragraph 3 
of this Article the carrier is liable, without the 
benefit of limitation of liability provided for in this 
Convention, for the loss’ incurred bya, asthird party, 


including a consignee, because he has acted in reliance 
on the description of the goods in the bill of lading. 


Summary 


When the shipper furnishes the carrier with particulars 
of the marks, number, quantity and weight of his goods, he is 
deemed by the Rules personally to guarantee their accuracy. 
The guarantee is in return for the issuance of a bill of lading 
containing those particulars. If the carrier is subsequently 
held liable for misdelivery to the consignee through an 
inaccuracy in the information contained in the bill of lading 
and supplied by the shipper, he has a right to an indemnity 
from the shipper. Under Canadian law, an exception exists in 
the event of bulk cargo that is weighed by someone other than 
the shipper or the carrier. 

The widespread practice of shippers giving letters of 
indemnity to carriers in exchange for clean bills “of dading 
regard to their accuracy is not regulated by the Hague 


without 


Rules. Such letters seem to be treated as valid and 


enforceable in the absence of fraud. The Hamburg Rules 
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essentially will confirm this opinion of current law. 


Legal Commentary 


1. In return for the right to demand a bill of lading 
when the carrier accepts the goods into his charge, the shipper 
is held responsible for the accuracy of their marks, number, 
quantity and weight, but not their condition. Article III (5) 
of the Hague Rules is evidently intended to express a personal 
guarantee by the shipper to the carrier. It is not contained 
in the. bill. of -lading and  so,/apparently,, we is not 
transferable (by) ‘operation ofthe Bills of Lading Acts to 
consignees and endorsees. Thus for instance, when the 
consignee complains of short delivery according to misstated 
information in the bill of lading, he is not infected with the 
shipper's guarantee. However, the carrier may be estopped from 
denying the shipment as stated in the bill of lading so that he 
will be held liable to compensate the consignee. This 
interpretation of Article Ill (5) is» vsupportediy byiy its) elase 
sentence which expressly states that the carrier is in no ‘ey 
limited in his responsibilities to anyone "other than the 
shipper". The shipper must indemnify the carrier for the loss 
resulting from inaccuracies in guaranteed particulars, and_ so 
will have to reimburse the carrier for the compensation paid to 
the consignee. 

oaS The Carriage of Goods by Water Act section 6 makes 
an exception to the guaranteed accuracy of the stated weight of 


bulk cargo where it is determined by someone other than the 
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Shipper or the carrier. Provided the bill Of y vlading™ *is +s6 
claused, neither the carrier nor the shipper can be held to its 
accuracy. "Bulk cargo" within the meaning of section 6 has 
peen=held’to-includé coal/@ grain and *oLle ad? bole but not 
Planks, bagged grain or cargo in cases. Generally, the phrase 
refers to cargo that is trimmed but not stowed. 

3) 6 By contrast, the provisions of the Hamburg Rules 
relating to guarantees made by the shipper are far more 
extensive. Article 17 (1) essentialy restates the Hague Rules 
artcicte “Till > (5); “but Article m7" O(2 7 tom (4 eerdealet wi ene athe 
difficult issues of letters of Maen Quite commonly the 
carrier issues a clean bill of lading only in return for a 
letter of indemnity from the shipper for all inaccuracies 
contained in it. There has’ always’ been asin’ whether such 
letters are lawful under the Hague Rules Article III. The 
practice is very convenient to the trade where there is an 
honest dispute between the carrier and the shipper, for a clean 
bill is very important as a document of title. But when a 
carrier accepts a letter of indemnity in return for a clean 
bill, he is putting the shipper in a position to commit a fraud 
on a subsequent holder, such as_ the consignee. Where the 
carrier complies with the Sn ipper’s wish so as to assist his 
intended fraud, then certainly the letter, and the contractual 
arrangement it represents, are unlawful. But conveniencing the 
| carrier knows of an inaccuracy in the 


shipper, even if the 


particulars in the bill, falls short of the Common Law concept 


of fraud. The practical problem centres on the uncertainty as 


yee) 


to what discrepancies between the particulars furnished and the 
goods received really need to be noted on the bill of lading. 
Ae This is. the, context. im which: Anbacles! liaGZjaeto (4) 
will have to operate. They were the subject of considerable 
disagreement during the preparation of the Hamburg Rules. 
There was a choice of three solutions: i) to approve all 
letters of indemnity, ii) to prohibit all letters as invalid; 
or iii) to permit letters but to regulate their consequences. 
The third course was’ chosen. Article 17 (2) states the 
obvious, that the contractual undertakings of the letter of 
guarantee will not affect third parties. Thus a consignee may 
still rely upon the bill of lading and may still recover from 
the carrier for misdelivery according to its tenor. The 
Carrier will be able to demand indemnity from the shipper both - 
by... operation of, Article ,17 {d).. and sunderasthesssletrer: of 
guarantee. However, if the carrier acts fraudulently, he will 
lose his right to indemnity from the shipper by Article 17 (3) 
and he will be liable, without the benefit of limitation to the 
consignee by Article 17 (4). During the negotiations leading 
to the Convention, it was argued that: i) these provisions 
would have the effect of forcing carriers always to enter a 
reservation on bills of lading where there was uncertainty as 
to the validity of letter of guarantee; ii) it is the shipper 
rather than the carrier who usually benefits from the issuance 
of -a.clean.bill of Jading;.iii1), it was, sherefore, unjuste that 
the carrier be held liable to the consignee ie such cases; and 


iv) it was doubtful that is was even in the proper purview of 
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the Convention to deal with letters of guarantee. The Canadian 
delegation expressed the opinion that the convention should not 
deal with letters of guarantee as it would have the effect of 
misleading subsequent holders of the bi LIVto tee Lad ings The 
Hamburg Rules will affirmatively settle the issue whether 
letters of indemnity may be used, but they achieve little more 
than a codification of the Common Law as to the effect of such 
letters. The consignee will be able to break the carrier's 
limitation of liability when he can prove fraud, but that is 
extremely difficult to do. Most of the problems over letters 


of guarantee will persist. 
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B. 


DANGEROUS GOODS 


Hague Rules: Article IV (6) 


Goods of an inflammable, explosive or dangerous nature to 
the shipment whereof the carrier, master or agent of the 
carrier, has not consented, with knowledge of their 
nature and character, may at any time before discharge be 
landed at any place or destroyed or rendered innocuous by 
the carrier without compensation, and the shipper of such 
goods shall be liable for all damages and expenses 
directly or indirectly arising out of or resulting from 
such shipment. 

If any such goods shipped with such knowledge and consent 
shall become a danger to the ship or cargo, they may in 
like manner be landed at any place or destroyed or 
rendered innocuous by the carrier without liability on 
the part of the carrier except to general average, if 
any. 


Carriage of Goods by Water Act: Section 7 (1) 


Nothing in this Act affects the operation of sections 450 
and 451 and the sections of 647 to 658 of the Canada 
Shipping Act, or the operation of any other enactment for 
the time being in force limiting the liability of the 
owners of vessels. 


Hamburg Rules: Article 13 


ik 


2 


The shipper must mark or label in a suitable manner 
dangerous goods as dangerous. 


Where the shipper hands over dangerous’ goods to the 
carrier or the actual carrier, as the case may be, the 
shipper must inform him of the dangerous character of the 
goods and, if necessary, of the precautions to be taken. 
If the shipper fails to do so and such carrier or actual 
carrier does not otherwise have knowledge of their 
dangerous character: 

a. the shipper is liable to the carrier and any actual 
carrier for the loss resulting from the shipment of 
such goods, and | 

b. the goods may at any time be unloaded, destroyed or 
rendered innocuous, as_ the circumstances may 
require, without payment of compensation. 


The provisions of paragraph 2 of this Article may not be 
invoked by any person if during the carriage he has taken 
the goods in his charge with knowledge of their dangerous 
character. 
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4. ifveein &caséscawhereomthe provisions of paragraph 2, 
subparagraph (b), of this Article do not apply or may not 
be invoked, dangerous goods become an actual danger ta 
life or property, they may be unloaded, destroyed or 
rendered innocuous, as the circumstances May require, 
without payment of compensation except where there is an 
Obligation to contribute in general average or where the 


Carrier is liable in accordance with the provisions of 
AGE ICTes5 < 


Art ice HLS? (da) ¥ (a) 


1. The bill of lading must include, inter alia, the 
following particulars: 

(a) the general nature of the goods, the leading 
marks necessary for identification of the goods, an 
express statement, if applicable, as to the 
dangerous character of the goods, the number of 
packages or pieces, and the weight of the goods or 
their quantity otherwise expressed, all such 
Particulars as furnished by the shipper; 


Summary 


The cargo owner may not ship dangerous goods’ without 
informing the carrier of their dangerous character at least as 
known to him. He will be liable for all resulting damage if he 
does so, and the carrier may dispose of the cargo without 
compensating him. But where the carrier accepts the goods, in 
the knowledge of their dangerous character, he is bound to take 
appropriate care of them. Goods may be dangerous in 
themselves, such as explosives, or because they may cause 
physical danger to the ship as a consequenve of sea carriage, 
or because they put the ship at risk of legal restraint. These 
principles of the Common Law and of phe Hague Rules are 
the Canada Shipping Act and the Dangerous Goods 


bolstered by 


Regulations made under it. They subject the shipper and the 


carrier to many detailed requirements about notification and 


PREM 


handling of prescribed kinds of cargo. 

The Hamburg Rules adopt the principles of the Hague 
Rules and add further requirements for notification which will 
be consistent with the Canada Shipping Act. They confirm the 
liability of the shipper, and the carrier's power to dispose of 
the goods, if the dangerous character of the cargo is not 
notified. But where the carrier accepts the goods Knowing of 
their dangerous character, he may become liable for their loss 
in disposing of them and the shipper will not be responsible 


for the damage they may cause. 


Legal Commentary 


nls Section 7 of the Carriage of Goods by Water Act, 
makes clear that sections 450 and 451 of the Canada Shipping 
Act apply when goods are carried under the Hague Rules. 
Section 450 (3) places an obligation on shippers to mark 
distinctly any dangerous goods in accordance with the Dangerous 
Goods Shipping Regulations. Moreover; tne shipper is obliged 
under the same section to give written notice of the natuce of 
the dangerous goods and the name and address of their sender to 
the carrier or his agents. If the shipper fails to give such 
notice, he is subject to a fine or imprisonment or both. 

2% At Common Law, there also exists an implied duty 
upon the shipper not to send dangerous goods via a common 
carrier without first informing the carrier of their dangerous 


nature. Hence, 
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"where a man calls upon a common carrier to carry 

general cargo, . thus relying simply upon the 

common law duty of the carrier so to do, and 

without informing the carrier Of, ene ~snatire. Gf 

those goods so as to enable him to judge of their 

fitness, there is implied by law a contract by 

the person mak ing the request to keep, indemnified 

the person having the duty against damages 

arising from the fact that the goods are not such 

that he had the right thus to call upon the 

common carrier to carry". 

Nevertheless, if the carrier accepts the goods and OughrE “to 
have known of their dangerous character, then the shipper will 
not be held liable for the damage caused by the goods. 
Finally, the shipper's implied undertaking is probably not an 
absolute guarantee of the goods' harmlessness. Tt is only a 
guarantee that, to the shipper's knowledge, the goods are not 
dangerous and that he has taken reasonable care to establish 
that fact. 

3. Goods may be physically dangerous in themselves, 
such as explosives and corrosive liquids, or they may be 
dangerous as cargo because of the inevitable impact of sea 
carriage upon them. For instance, in one Canadian case a cargo 
of copper concentrate shifted in the holds causing the ship to 
list hazardously. The shifting, brought on by the continual 
buffeting of the ship by wind and waves, wasS only possible 
because of the wetness of the cargo. The shipper was held 
responsible to the carrier for shipping dangerous goods. The 
Common Law rule about physically dangerous goods also extends 


to cargoes which render the voyage illegal, or which may place 


the ship in a position of forfeiture or delay. 
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4. The Common Law position has not been materially 
altered by the Hague Rules Article IV (6). The Article does 
not state that the shipper must convey to the carrier the 
dangerous nature of the goods. However, if the carrier does 
not know of their dangerous character, the shipper will be held 
liable for all damages and expenses directly or indirectly 
arising out of their shipment. This language seems to imply 
that the shipper's responsibility for dangerous goods under the 
Hague Rules is virtually absolute. Moreover, the carrier or 
Master may unload, destroy or jettison the dangerous’ cargo 
without compensating its owner. 

5. The Hamburg Rules Article 13 follow the principles 
of the Hague Rules’ but additionally elaborate the shipper's 
duties of notification. Article 13) (1) .witl order the Sehipper 
to mark and label the dangerous goods themselves. Article 15 
(1) (a) will require the bill of lading to contain an express 
statement of the dangerous character of the goods. By Article 
13 (2) the shipper will also have to inform the carrier of any 
precautions to be taken with regard to the dangerous cargo. 
Even so, these requirements are nowhere as detailed as_ the 
Canada Shipping Act and its regulations and will not be 
inconsistent with them. 

6% As under the Hague Rules, Article 13 will make the 
shipper liable to the carrier for any loss resulting from the 
shipment of dangerous goods if he fails to inform the shipowner 
of their character. However, where the carrier has’ been 


7 


informed of the dangerous nature of the goods and nevectiieless 
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accepts them, Article 13 (3) expressly states that the shipper 


will not be held liable for any loss occasioned by them. This 
Article essentially codifies the Practice under the Hague 
Rules. The carrier will continue to Nave: a Frigate to unload: 
destroy or jettison dangerous cargo but only "as_ the 
circumstances may require." Moreover, Article 13 (4) points out 
that, though this power may be exercised whenever the goods are 
dangerous, if the carrier has accepted them for carriage 
knowing of ~*their character, “his conduct will. be judged 
according to the general standard of responsibility established 
in Article 5 and He may, aS a result, be liable to compensate 
their owner. 
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Para. 6. Article 
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C. EXCLUSION OF LIABILITY 


Hague Rules: Article IV (3) 
The shipper shall not be responsible for loss of damage 
sustained by the carrier or the snip acising or resulting 


from any cause without the act, fault or neglect of “the 
shipper, his agents or his servants. 


Hamburg Rules: Article 12 


The shipper is not liable for loss sustained by the 
Carrier or the actual carrier, or for damage sustained by 
the ship, unless’~ such loss or damage was caused by the 
fault or neglect of the shipper, his servants or agents. 
Nor is any servant or agent of the shiper liable for such 
loss or damage unless the loss or damage was caused by 
fault or neglect on his part. 


Summary 


The cargo owner is excused by the Hague Rules from 
liability for loss to ship or shipowner caused without Ais. or 
nis employees’ fault or neglect. The Hamburg Rules also extend 


the protection to the employees personally. 


Legal Commentary 


ile _ Whenever the Hague Rules apply to a contract of 
carriage, the shipper will be exonerated by Article IV (3) from 
liability for the carrier's losses if he can prove that neither 
he nor his servants and agents were neglectful or otherwise at 
fault. Since the Rules are mandatory, the shipper cannot be 
persuaded to contract out of this protection. It has been 
suggested that Article IV (3) might relieve the shipper from 
liability in respect of his warranty that his goods are not- 


dangerous. However, it has been pointed out to the contrary 
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that the general policy of the Hague Rules is such that a 
| Shipper would probably be held liable for the damage caused by 


his goods, regardless whether he in fact knew of their 


dangerous character. 


2." By virtue’ of the Bills or Lading Acts, "shipper" 
within Article IV (3) has been construed to include "any 
consignee of goods named in the bill of lading or any endorsee 
thereof to whom the property in the goods shall pass.” 

3. In the making of the Hamburg Convention a good deal 
of debate surrounded the question whether it was necessary to 
include an article outlining the liability of the shipper. Le 
was eventually decided that Article 12 should be included in 
order to clarify that the carrier will not be liable for losses 
arising Pome i) an act or omission of cHeenaeoes or owner of 
the goods, his agent or representative; ii) wastage in bulk or 
weight or any other loss or damage arising from inherent 
defect, quality, or vice of the goods; iii) insufficiency of 
packing; and iv) insufficiency or inadequacy of marks. 
However, the language of Article 12 does not depart 
significantly from the Hague Rules Article” fy 3). The 
protection is expressly extended to servants and agents in 
their personal capacities. 
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CHAPTER V CLAIMS AND ACTIONS 


Introduction 


A right to redress for breach of the ‘carriage contract 
or of the Rules is no good without remedial procedures. The 
Rules contribute their own special standards to the ordinary 
procedures’ of national courts, where disputes will be heard: 
They deal with five matters: 1) the time limits on giving 
notice of ,loss; ‘and 2). on bringing “suit»in court; )3); access "to 
the courts; or 4) to arbitration; and 5) the regime of general 


average. 


These subjects are discussed in the following secu: 
A. Notice of Loss 
B. Limitations of Actions 
Cedi sa.et ion 
DearAnbitration 


E. General Average 
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Be 


NOTICE OF LOSS 


Hague Rules: Article III (6) para. 1,2,4 


Gf. 


Unless notice of loss or damage and the general nature of 
such loss or damage be given in writing to the carrier or 
his agent at the port of discharge before or at the time 
of the removal of the goods into the custody of the 
person entitled to delivery thereof under the contract of 
carriage, or, if the loss or damage be not apparent, 
within three days, such removal shall be prima facie 
evidence of the delivery by the carrier of the goods as 
described in the bill of lading. 


The notice in writing need not be given if the state of 
the goods has at the time of their receipt been the 
subject of joint survey or inspection. 


In the case of any actual or apprehended loss or damage 
the carrier and the receiver shall give all reasonable 
facilities to each other for inspecting and tallying the 
goods. 


_Hamburg Rules: Article 19 


ale: 


Unless notice of loss or damage, specifying the general 
nature of such is given in writing by the consignee to 
the carrier not later than the working day after the day 
when the goods were handed over to the consignee, such 
handing over is prima facie evidence of the delivery by 
the carrier of the goods as described in the document of 
transport or, if no such document has been issued, in 
good condition. 


Where the loss or damage is not apparent, the provisions 
of paragraph 1 of this Article apply correspondingly if 
notice in writing is not given within 15 consecutive days 
after the day when the goods were handed over to. the 
consignee. 


If the state of the goods at the time they were handed 
over to the consignee has been the subject of a joint 
Survey or inspection by the parties, notice in writing 
need not be given of loss or damage ascertained during 
such survey or inspection. 


In the case of any actual or apprehended loss or damage 
the carrier and the consignee must give all reasonable 
facilities to each other for inspecting and tallying the 
goods. 
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SHON compensation shall be payable for loss resulting from 
delay in delivery unless a notice has been given in 
writing to the carrier within 60 consecutive days after 
the day when the goods were handed over to the consignee. 


Oneki, the goods have been delivered by an actual carrier, 
any notice given under this Article to him shall have the 
same effect as if it had been given to the carrier, and 


any notice given to the carrier shall have effect as if 
given to such actual carrier. 


7. Unless notice of loss or damage, specifying the general 
nature of the loss or damage, is given in writing by the 
Carrier or actual carrier to the shipper not later than 
90 consecutive days after the occurrence of such loss or 
damage or after the delivery of the goods in accordance 
with paragraph 2 of article 4, whichever is later, the 
failure to give such notice is prima facie evidence that 
the carrier or the actual carrier has sustained no loss 
Or damage due to the fault or neglect of the shipper, his 
servants or agents. 


8. For the purpose of this article, notice given to a person 
acting on the carrier's or the actual carrier's behalf, 
including the master or the officer in charge of the 
ship, or. to a person acting on the, shipper's)= behalf is 
deemed to have been given to the carrier, to the actual 
Carrier or to the shipper, respectively. 


Summary 


Prompt written notice of loss is required of claimants 
under the Hague Rules to prevent a prima facie inference that 
no damage has occurred. The cargo owner must give notice of 
apparent damage to his goods at discharge, and of concealed 
injury within three days of unloading. The time limits will be 
relaxed under the Hamburg Rules to one and fifteen days 
respectively. They also add a new rule that the carrier will 
have to give notice of his damage to the shipper within ninety 
Livery or after injury to, his,;ship or other, cargo, 


days after de 


whichever is the later. 
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Legal Commentary 


By These portions of Article III (6) reinforce the 
general principle within the Hague Rules that the cargo owner 
has the burden of proving loss or damage. The first paragraph 
is intended to ensure that written notice of loss is given 
before the burden of disproving damage falls on the carrier. 
Thus, unless the consignee gives written notice at the port of 
discharge that the goods did not arrive in the condition stated 
within the bill of lading, he will have to discharge a much 
heavier burden of proof. The provision also seems to require 
that the consignee be present when the goods are discharged and 
inspected. Otherwise, when a ship, which has no agent in port, 
discharges her cargo and sails before the consignee has 
inspected his goods, he will not be able to give notice to the 
carrier. The practical effect of this paragraph in the event 
of a dispute is that the court may be reluctant to accept the 
consignee's claim for alleged damage to his goods if he did not 
give the required notice to the carrier. Moreover, the notice 
requirement serves to inform the carrier of the evidence which 
he will need to preserve in order to refute the cargo owner's 
claim. 

Pas Paragraphs 2 and 4 ease the responsibilities of 
notice and proof by encouraging access to the evidence of 
damage for both parties, preferably by joint survey, in which 
case notice is dispensed with. Article III (6), however, does 
not indicate the procedure the consignee should follow if there 
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are no goods available by reason of their total loss. 

3. The Hamburg Rules Article 19 are not substantially 
different in principle although they add one new rule for the 
benefit of cargo owners. Generally their time requirements for 
notice are somewhat relaxed. The consignee will be given one 
working day in which to give written notice to the carrier or 
actual carrier that his goods have been damaged. Where there 
is hidden damage to the goods, the consignee will have fifteen, 
instead of just three, consecutive days in which to give his 
written notice. Paragraphs 3 and 4 reiterate the Hague Rules. 
‘Paragraph 5 will introduce a separate, sixty day time limit on 
claims for loss from delay. 

an Article 19 (7) will introduce a new rule to place a 
complementary time limit and evidentiary burden on the carrier 
for claims against the cargo owner. The carrier's failure to 
give written notice of his loss to the shipper within ninety 
days after the damage or after delivery, whichever is later, 
will constitute prima facie evidence that the shipper is not 
responsible for it. The provision relates to the shipper's 
responsibilities for dangerous goods or other faults which 


might cause damage to other cargo or to the carrier's vessel. 
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LIMITATION OF ACTIONS 
Stes ee SE ee SS) 


Hague Rules: Article III (6) parav+as 


In any event the carrier-and the ship shall be discharged 
from all liability in respect of loss or damage unless 
Suit is brought within one year after delivery of the 


goods Or the date when the goods should have been 
delivered. 


Hague/Visby Rules: Article III (6) para. 3 


Subject to paragraph 6 bis, the carrier and the ship 
shall in any event be discharged from all liability 
whatsoever in respect of the goods, unless suit is 
brought within one year of their delivery or of the date 
when they should have been delivered. This period may, 
however, be extended if the parties so agree after the 
cause of action has arisen. 


ABELGLe Lit, (6) bis 


Action for indemnity against a third person may be 
brought even after the expiration of the year provided 
for in the preceding paragraph if brought within the time 
allowed by the law of the Court seized of the case. 
However, the time allowed shall be not less than three 
months, commencing from the day when the person beginning 
such action for indemnity has settled the claim or has 
been served with process in the action against himself. 


Hamburg Rules: Article «20 


1. 


Any action relating to carriage of goods under this 
Convention is time-barred if judicial or arbitral 
proceedings have not been instituted within a period of 


two years. 


The limitation period commences on the day on which the 
carrier has delivered the goods or part thereof or, in 
cases where no goods have been delivered, on the last day 
on which the goods should have been delivered. 


The day on which the limitation period commences is not 
included in the period. 


i im i de may at any time 

erson against whom a claim 1s made 
ice the Baad of the limitation period extend that 
period by a declaration in writing to the claimant. This 
period may be further extended by another declaration or 


declarations. 


5. An action for indemnity by a person held liable may be 
instituted even after expiration of the limitation period 
provided for in the preceding paragraphs if instituted 
within the time allowed by the law of the State where 
proceedings are instituted. However, the time allowed 
shall not be less than 90 days commencing from the day 
when the person instituting such action for indemnity has 
settled the claim or has been served with process in the 
action against himself. 


Summary 


In the event of loss, a claim must be brought within a 
fixed period or it will be time barred. Under the Hague Rules 
the time limit is one year but this has proved too onerous. 
Through the so-called Gold Clause Agreement sponsored by the 
British Maritime Law Association, many carriers and insurers 
have agreed to extend the period to two years. The Hague/Visby 
Rules confirm the Bowed to extend the time limit by such an 
agreement and to bring indemnity actions after the time limit 
for the damage suit. The Hamburg Rules will adopt the two year 
rule, will protect indemnity actions, and will provide greater 


precision in the method of calculating the time elapsed. 


Legal Commentary 


Le The Hague Rules set a short, strict time limit in 
which sto, .bring wsuit an BytAgticle SELEY (6 ib paragraph ny unless 
the cargo owner issueS a writ against the carrier within a 
year, or the carrier waives that requirement, he will lose any 
remedy which he might have had for his losses. The term "suit" 
within the paragraph has been held to be sufficiently broad to 


include arbitration. 
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2. In the Hague/Visby Rules, “all liability whatsoever" 


replaces "all liability in respect of loss or damage". This 


alteration makes the one year time bar applicable to cases 


where the carrier commits a deviation or has. misdelivered the. 
goods. It has also been suggested that the alteration was made 
with intent to "make the time limit apply where the goods had 
been delivered without production of bills of lading and so to 
make it unnecessary to require an indemnity given by the 
receiver to be kept open definitely". 

3. The purpose of the time bar is to speed up the 
settlement of claims and to prevent carriers from imposing 
unduly short time Gites upon cargo owners. However, in 
Practice one year has proved onerous to carriers and cargo 
owners alike. As a consequence, agreements to extend the time 
are common and do not appear to be invalid. Frequently clause 
4 of the Gold Clause Agreement promoted by the British Maritime 
Law Association will operate. .In its revised version after the 
Hague/Visby Rules, this clause states that the time for suit is 
two years provided notice of loss or damage is lodged within 
one year. 

4. Where the carrier is sued, he may wish to interplead 
another defendent or to claim in a separate action for an 
indemnity. It would seem that the carrier is not time barred 
by the Hague Rules as his action is ‘not. for “breach” “or the 
carriage contract to which they apply. Thus the ordinary 
period of limitation of the court's rules operates. The 


Hague/Visby Rules will add Article III (6) bis to confirm this 
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conclusion and to assure that in all situations a minimum of 
three months after the initial suit is settled or served will 
be allowed for commencement of indemnity actions. One occasion 
for its application ite be when the carrier under one bill of 
lading is also the shipper or consignee under another bill of 
lading. 

Sig The Hamburg Rules are a good deal more specific on 
this touchy subject, and, importantly, they will enlarge the 
limitation period from one year to two. They ioe appily”to all 
actions relating to the carriage whether brought by the shipper 
or *the-carrfer,; "inv contract or, an tore. “ine only exception is 
general average claims. The inclusion”™’*of “arbrtratron is 
specifically confirmed, thus countering American jurisprudence 
to the contrary. The validity of agreements #26 extend the 
limitation period is also confirmed by paragraph 4. The 
Hamburg Rules adopt the provision of the Hague/Visby Rules 
about indemnity claims with greater specificity and provide a 
useful clarification of when the limitation period will begin 
to run. Disputes about how to count the time that arise under 
the Hague Rules will be dissolved by the certainty provided by 


the Hamburg Rules Article 20 (2) and (3). 
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Carver, (12th ed.) at para. 274A. Tetley discusses delay for 
suit at pp.331-347. 

Para.” 2.) (theranalysis. isfrom Scrutton,. i( sti Med.) ato we. 
460. The suggestion was made in A. Diamond, "The Hague-Visby 


254 


Rules" (1978) 2 Lloyd's Maritime and Commercial Law Quarterly 
225) atop otr2s6: 


Para. 3. The commentary is drawn from Tetley, at pp. 331 and 


339. The revised Gold Clause Agreement is reprinted in Tetley, 
at po "563% 


Para. 4. Tetley discusses the time bars on a variety of cross 
actions fcatelpp: 338-339. The application is mentioned in 
Ssermtton;, o(18th ved of vat peae46er: 


Para. 5. The Rules will apply to all kinds of actions by 
virtue of Article 7 (1) discussed in Limitation of Liability, 
Ghapterer hrIiItG,;) at” paragraph 20% General Average is an 
exception by virtue of Article 24 (2) which is discussed infra, 
Section E. See S. Mankabady, "Comments", at pp. 96-97. D.E. 
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C. 


JURISDICTION 


Hamburg Rules: Article 21 


is 


In judicial proceedings relating to carriage of goods 
under this Convention the plaintiff, at his option, may 
institute an action in a court which, according to the 
law of the State where the court is situated, is 
competent and within the jurisdiction of which is 
situated one of the following places: 

(a) the principal place of business or, in the 

absence thereof, the habitual residence of the 

defendant; or 

(b) the place where the contract was made provided 

that the defendant has there a place of business, 

branch or agency through which the contract was 


made; or 
(c) the port of loading or the port of discharge; 
or 


(d) any additional place designated for that 
purpose in the contract of carriage by sea. 


(a) Notwithstanding the preceding provisions of this 
Article, an action may be instituted in the courts of. any 
port or place, “in’ a Contracting (State at. which sche 
carrying vessel or any other vessel of the same ownership 
may have been arrested in accordance with applicable 
rules of the law of that State and of international law. 
However, in such a case, at the petition of the 
defendant, the claimant must remove the action, at his 
choice, to one of the jurisdictions referred to in 
paragraph 1 of this Article for the determination of the 
claim, but before such removal the defendant must furnish 
security sufficient to ensure payment of any judgement 
that may subsequently be awarded to the claimant in the 
action. 

(b) All questions relating to the sufficiency or 
otherwise of the security shall be determined by the 
court of the port or place of the arrest. 


No judicial proceedings relating to carriage of goods 
under this Convention may be instituted in a place not 
specified in paragraph) \orv 22) of this PArticte- The 
provisions of this “paragraph .do “not. ‘consti tuce wan 
obstacle to the jurisdiction of the Contracting States 
for provisional or protective measures. ° 


(a) Where an action has been instituted in a court 
competent under paragraph 1 or 2 of this Article or where 
judgement has been delivered by such a court, no new 
action may be started between the same parties on the 
same grounds unless the judgement of the court before the 


256 


first action was instituted is not enforceable in the 
country in which the new Proceedings are instituted; 

(Db) i nfoz the Purpose of this Article the institution of 
measures with a view to obtaining enforcement of a 


judgement is not to be considered as the startinglor aa 
new action; 


(c)_ for the purpose of this Article, the removal of an 
action to a different court within the same COUuUntrY, For 
to a court in another country, in accordance with 
Paragraph 2 (a) of this Article, is not to be considered 
as the starting of a new action. 

5. Notwithstanding the provisions of the preceding 
Paragraphs, an agreement made by the parties, after a 
claim under the contract of carriage by sea has arisen, 


which designates the place where the claimant may 
institute ansaction, "is effective 


Summary 


A claimant may bring an action for his loss in the court 
of any pine that considers it has sufficient connection with 
the carriage or the parties to take jurisdiction. The Hague 
Rules do not regulate the choice! of "court or#@rorum. Subieiseos 
lading commonly include a clause pre-selecting a jurisdiction 
to the convenience of the carrier. The power to insert such 
clauses is now recognized in Canada, though not in all other 
countries but, even so, Canadian courts may not always enforce 
them. The cost of litigation in a distant court may be 
prohibitive for a cargo claimant. If he brings suit locally, 


jurisdictional disputes and forum shopping will wastefully 


ensue. The Hamburg Rules will make great progress in the 
reduction of these two associated problems. Jurisdiction 
clauses in bills of lading will be permitted, but the claimant 


will have five other designated choices of jurisdiction. Other 


places and multiple suits will be prohibited. 


2h 


Legal Commentary 


nS Bills of lading frequently include a clause that 
directs a claimant to bring suit in a particular jurisdiction. 
Carriers are wont to do so for their own convenience and to 
take pavaneeae of locadli variations “in (the Rules sqm As@a jresult sa 
great deal of wasteful forum shopping can ensue. However, the 
Hague Rules provide no solution to the problem. At present, it 
has to be resolved by the court seized of the action according 
to its own private international, alias conflicts of, law. The 
Government of Canada has summarized the position in Canadian 
law thus: 


"The courts in Canada have held on various 
occasions that they have discretion to 
decide whether or not they should honour 
jurisdiction clauses incorporated into 
bills of lading .)wihis discretion sa wide be 
exercised upon proof of facts concerning 
the country of the ship's flag, the 
domiciles of the shipowner, the shipper and 
the consignee, the countries from where and 
to where the shipment was being carried, 
the place and circumstances under which the 
shipment was damaged and from where the 
witnesses will have to be brought to trial; 
in other words, in what jurisdiction, be it 


in the country where the action was 
instituted or the country mentioned in the 
jurisdiction clause would it be most 


convenient and inexpensive to the parties 
to have the case heard." 


In other countries jurisdiction clauses may be treated quite 
differently. 

Dis The Hamburg Rules represent the first attempt at 
fixing a limited number of competent jurisdictions. Even SO, 


by Article 21 (1) and (2), the claimant will have six options: 
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i) the defendant's place of business, ii; the place where the 
contract is concluded; iii) the port of loading; iv) the port 
of discharge; v) the place stipulated in the contract; or vi) 
the place where the vessel is arrested. ° Thus, while the 
Hamburg Rules will permit the use of jurisdiction clauses, they 
will not oust the claimant's right to sue somewhere else more 
convenient to him. For instance a Canadian consignee could sue 
im “Canada pate«the aporesekor discharge notwithstanding a 
jurisdiction clause naming London, or some even more distant 
place. The defendant, typically the carrier, will not be able 
to resist the claimant's choice of jurisdiction except in the 
event of arrest. Then, by Article 21 (2), the defendant will 
be able to request the claimant to select one of the other 
choices of jurisdiction, provided he puts. up sufficient 
security to compensate the claimant. It has been suggested, 
however, that this paragraph will cause more problems than it 
will solve. Once the choice has been made and an action 
instituted, Article 21 (4) will, suitably, prevent any other 
suits in other places. 

3. Without doubt the provisions of the Hamburg Rules 
provide a major advance over the unregulated jostle for 
aricatction that the Hague Rules allow. The jurisdiction and 
conflicts of laws provisions (,of;: \Artieles 2) eecreategsan 
appropriate set of rules of benefit to both shippers and 
they much reduce the number of courts to which 


Carrriers, for 


parties must resort in order to satisfy their claims. However, 


the Hamburg Rules fail to deal with two other related and still 
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unregulated matters, the choice of applicable law and the 


recognition of judgements. 
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Para. ik. Tetley discusses the international treatment of 
jurisdiction clauses at pp. 389-399, and mentions the Canadian 
cases at p. 399. The summary of Canadian law was reprinted in 
First Report of the Secretary-General, UNCITRAL Ybk., Vol. 
III, 1972, at p. 278. S. Mankabady considers the validity of 
jurisdiction clauses in Britain, United States, France and 
Belgium in "Comments", at pp. 99-103. 


Para. Zs The variety of viewpoints on jurisdiction before 
Article 21 was adopted are outlined in S% Mankabady, 
"Comments", at pp. 103-104. It is also his suggestion about 
Articie..21 (2) vatep.se LOS.) Bute compares Dec. Jackson, "The 
Hamburg Rules and Conflicts of Laws", in S. Mankabady, ed., 


The Hamburg Rules on the Carriage of Goods By Sea (Boston, 
Sijthoff and Leyden, 1978), at pp. 234-235. 


Para. 3. The conclusions reflect the opinion of Tetley, "The 
Hamburg Rules - A Commentary" (1979) Lloyd's Maritime and 


Commercial Law -Quarterly Ty, at sips, 83Dey E2o Murray7e"The 
Hamburg Rules: A Comparative Analysis" (1980) 12 Lawyer of the 


Americas 59, at pp. 81-82; and) D.C. %;Jackson) supra;Uparac® 2. 
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D. 


ARBITRATION 


Hamburg Rules: Article 22 


ie 


Subject to the provisions of this Article, parties may 
provide by agreement evidenced in writing that any 
dispute that may arise relating to carriage of goods 
under this Convention shall be referred to arbitration. 


Where a charter-party contains a provision that disputes 
arising thereunder shall be referred to arbitration and a 
bill of lading issued pursuant to the charter-party does 
not contain a special annotation providing that such 
provisions shall be binding upon the holder of the bill 
of lading, the carrier may not invoke such provisions as 
against a holder having acquired the bill of lading in 
good faith. 


The arbitration proceedings shall, at the option of the 
claimant, be instituted at one of the following places: 
(a) a place in a State within whose territory is 
Situated: 

i) the principal place of business of the defendant 
or, in the absence thereof, the habitual residence 
of the defendant; or 

ii) the place where the contract was made, provided 
that the defendant has there a place of business, 
branch or agency through which the contract was 


made; or 
iii) the port of loading or the port of discharge; or 
(b) any place designated for that purpose in the 


arbitration clause or agreement. 


The arbitrator or arbitration tribunal shall apply the 
rules of this Convention. 


The provisions of paragraphs 3 and 4 of this article are 
deemed to be part of every arbitration clause or 
agreement, and any term of such clause or agreement which 
is inconsistent therewith is null and void. 


Nothing in this Article affects the validity of an 
agreement relating to arbitration made by the parties 
after the claim under the contract of carriage by sea has 


arisen. 
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Summary 


Arbitration is an adjudication. according to law by a 
private tribunal in place of the public court. \1t jis) outside 
the purview of the Hague Rules, although many bills of lading 
include an arbitration clause, the effect of nen is to choose 
the form and place of adjudication for a dispute over the 
carriage contract in advance. As such,7/ jurisdaction and 
arbitration clauses are interrelated and subject to the same 
kinds of probelms. The Hamburg Rules will make generous 
provision for the regulated use of arbitration clauses ina 
Similar way to jurisdiction clauses, thus encouraging 


uniformity in their practice. 


Legal Commentary 


1. Arbitration is a form of procedure. It is ignored 
by the Hague Rules as they deal with substantive obligations of 
the carriage contract. Nevertheless many carriage contracts 
include arbitration clauses which pre-select the form. (of 
adjudication in the event of a dispute. In this sense, 
arbitration and jurisdiction clauses are alike in setting the 
forum. As a result, )rarbitration ».clauses, nunasinto all the 
problems and uncertainties that jurisdiction clauses create in 
the courts. Local law has a controlling influence on judicial 
jurisdiction, the arbitral tribunal, and the applicable law 
which cannot be escaped in the event of dispute about’ the 


arbileratwvonTclalsemutsenins 
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2. Article 22 of the Hamburg Rules sets about the task 


of providing uniform rules for the fair use of arbitration 
clauses. Paragraph (1) does not merely acknowledge the 
prevalence of their use, but expressly ‘will permit ‘the 
practice. However, paragraph 3 sets down a mandatory selection 
of arbitral sites which are substantially the same as» for 
Ccurial jurisdiction under Article 21, less the Place of arrest. 
Hence uniformity in the Rules is preserved. Once again, the 
Carriage contract may name the place of arbitration, but the 
claimant may choose oueken the other locations more convenient 
to hime Paragraph 5 prevents him from selecting a place not 
listed in paragraph 3, unless, by virtue of paragraph 6, the 

defendant agrees with him. By a combination of paragraphs 4 
and 5,.an arbitration clause is deemed to incorporate the 
Hamburg Rules as the law to be applied. A frequent source of 
dispute surrounding an arbitration clause is the assertion by 
the carrier that it is incorporated in the bill of lading by 
reference to the charterparty. This nice question continues to 
trouble the courts, who are called upon to make _ fine 
distinctions among general words of reference. Article 22 (2) 
makes clear that in future an arbitration clause in a 
charterparty will not affect a claimant, other than the 
charterer, under a _ bill of lading unless there is "a special 
annotation providing that such provision shall be binding" in 
the bill itself. In sum, the Hamburg Rules will make a 


generous attempt at ordered use of arbitration § in | carriage 
disputes. 
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GENERAL AVERAGE 


Hague Rules: Article V para. 2 


The provisions of these Rules shall not be applicable to 
charterparties, but if bills of lading are issued in the 
case of a ship under a charterparty, they shall comply 
with the terms of these Rules. Nothing in these Rules 
shall be held to prevent the insertion in a bill of 
lading of any lawful provision regarding general average. 


Hamburg Rules: Article 24 


1. Nothing in this Convention shall prevent the application 
of provisions in the contract of carriage by sea or 
national law regarding the adjustment of general average. 

2. With the exception of article 20, the provisions of this 
Convention relating to the liability of the carrier for 
loss of or damage to the goods also determine whether the 
consignee may refuse contribution in general average and 
the liability of the carrier to indemnify the consignee 
in respect of any such contribution made or any salvage 
paid. 


Summary 


General average is an ancient maritime principle. Te 
covers loss’ incurred by sacrifice or expense made to preserve 
the rest of the ship and cargo during danger in the voyage. It 
requires a proportionate contribution to the injured party from 
the others interested in the voyage. The Rules do not govern 
general average, but they permit provision to be made for it in 
the carriage contract. Frequently, the York-Antwerp Rules are 
incorporated. 

General average cannot operate SO as to relieve the 
his responsibilities under the Hague or Hamburg 


carrier. of 


Rules In particular, he cannot recover a contribution for a 


loss if the general average acts were rendered necessary 
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through his fault. The meaning of fault )oine’thistacontexta 
differs in national law. The Hamburg Rules will render uniform 
the trial of fault by reference to the carrier's liability 


exclusively under the Rules. 


Legal Commentary 


a We, "All loss which arises in consequence of 
extraordinary sacrifices made, or expenses incurred, for the 
preservation of the ship and cargo comes within general 
average, and must be borne proportionately by all who are 
interested." A contribution in general average is the sharing 
of the group loss. The Hague Rules permit lawful provision for 
general average to be made in the billvof lading, butewdo wenot 
otherwise regulate the matter. A provision would he unlawful 
if contrary to the Rules, such as_ relieving the carrier of 
liability, but it has also been interpreted to mean lawful 
apart from the Carriage of Goods by Water Act. 

ote The applicable principles of general average loss 
and contribution are to be found either in local law or in the 
contract of carriage. Quite commonly the York-Antwerp Rules on 
general average are incorporated by specific reference in the 
Didi) Of Vtadimar, These rules do not have statutory force but 
the courts have recognized them and applied them as terms of 
the carriage agreement. One important principle is that a 
party cannot claim a contribution in general average if the 


general average loss was caused through his fault. The courts 
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have struggled with the méaning of fault in this context. The 
leading British case decided that the fault must be actionable 
at law to upset the right to a contribution. The law broken 
may, it seems, be the Hague Rules themselves or any other 
Principle of Common Law or statute. A different decision has 
been reached in the United States where the fault of the 
defendant, even though he is exculpated by an excepted peril, 
is enough to defeat his right to a contribution. The confusion 
is at present resolved only by careful “drafting-sot ‘thie _o111, of 
lading. | 
Bs The Hamburg Rules Article 24 (1) will continue to 
permit the carriage contract to provide for events of general 
average. Thus. the York-Antwerp Rules will still be open v£or 
incorporation. The phrase "lawful provision" is omitted but 
the Rules cannot be presumed to allow unlawfulness. Like the 
Hague Rules, Article 24 doce not regulate general average 
except in one ley ANB Apart from the time bar contained in 
Article 20, the provisions of the Hamburg Rules on liability of 
the carrier will govern whether he may claim a contribution in 
general average. The effect of Article 24 (2) will be to make 
the right to a contribution more dependant on Eault)as: Lt sis 
understood i Hamburg Rules. There may be doubt whether 
the Article refers to all the principles of VaDiLicy, 
including limitation, but it will encourage greater uniformity 
over general average as questions of fault will no longer have 


to be determined by resort to national law outside the Rules. 
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CHAPTER VI GENERAL OVERVIEW OF COMMERCIAL IMPACTS OF ADOPTING 


THE HAGUE/VISBY OR THE HAMBURG RULES 
Ee Se URS DROS 


A key consideration in adoption of either the Hamburg 
Rules or the Hague/Visby Rules by Canada will be their 
commercial impact for shippers and shipowners. However, a 
detailed analysis of these impacts is dependent on the 
availability of adequate information on the international 
movement of commodities and the costs of their marine carriage 
under the existing law as any change in legislation will affect 
the allocation of these costs. Much of this necessary 
information is either not inthe ‘public?domain, onfait it “is; 
is not provided in a format conducive to analysis. For 
example, figures on international seaborne trade by detailed 
commodity classification are not recorded in tonnage but in 
dollar terms.l The lack of information in a usable format also 
prevents a definitive evaluation of the impact of adopting 
either the Hamburg or the Hauge/Visby Rules. 

Therefore, only a general overview of the likely impacts 
on Canadian commerce is planned, according to the terms of 
reference, and the incremental benefits that might be afforded 
by adoption is assessed for both Canadian cargo owners” and 
shipowners. For the purpose of identifying these incremental 
benefits, a summary table (Exhibit 1199 has be ent™*prepared™s to 
introduce those legal changes of potential commercial 
discussion following will attempt to 


significance. nie 


illustrate and evaluate the significance of each of these legal 
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changes. 


However, before this can be done, the 


Canadian international trade must be understood. 


EXHIBIT of 


Legal Changes of Commercial Significance 


patterns 


of 


Cross-Reference 


1. Extended Application of the Hamburg Rules: 


(02 


i) 


To All Contracts of International 
Carriage, Except Charterparties 
To Export’ and Import: Trartic 
Reduction of Forum Shopping 


2. Extended Scope of the Hamburg Rules: 


(@ 
(i 
et 


i) 


i) 
iL) 


(iv) 
(v) 


(v 


i) 


Live Animals 

Deck Cargo 

Packaging 

Period of Responsibility (?) 
Transshipment 

Acts of Independent Goats canes (?) 


3. Increased Documentation 


4. Likelihood of Litigation and Burdens of Proof: 


(i 
(i 
C1 


) 
i) 
sie] 


(a) 
(b) 
(c) 
(d) 


Changed Terminology 

Relaxed Time Limits 

Clarification of Burdens of Proof 
Identity of Responsible Carrier 
Seaworthiness 

Care of Cargo 

Fire: 


5. Increase in Degree of Responsibility for Care of Cargo: 


(a. 
Cz 


6. Increased 


(i 
(4 
(i 


) 


i) 


) 
i) 
ii) 


(iv) 
(v) 


(Vv 
(Vv 


i) 


A 1!) 


Seaworthiness 
Excepted Perils 


Limits of Liability: 

Package or Unit 

Containerized Goods 

Containers 

Limitation by Weight 

Monetary limits 

Claims for Delay 

Fundamental Breach of Carriage 


24 0 


bh. 5 
pS i A) 8) 


LhE.G 
ITI.G 
LLPL.G 
i iat a 
III.G 
Bp i eG 
PoN.G 


CANADA'S INTERNATIONAL TRADE 


Canada is a major contributor to world seaborne trade, 
as illustrated in Table 1. Shipping statistics for 1975 show 
that Canada exported roughly four tenths as much trade by sea 
as the United States, given only one tenth of the population. 
Of interest in any commercial assessment of changing carriage 
legislation is an evaluation of: (1) Canada's major partners in 


seaborne trade, and (2) the nature of this trade. 


TABLE 1 


WORLD SEABORNE TRADE 
(in million metric tons) 


LOADED UNLOADED - 


ee ee me es ee ew ee a ee se a ae es a ee 


TOTAL TANKER DRY CARGO TOTAL TANKER DRY CARGO 


WORLD -1974 3307 1808 1509 3256 1793 1463 
h-FE=1975 3175 1742 1433 3081 1640 1441 
CANADA-1974(1) 106 7 99 61 DP. 39 
S075 (dae 102 6 96 64 23 41 

Ueie -1974 54 16 38 214 128 86 
-1975 51 14 37 rial 102 75 

asin i=1974 246 2 244 425 270 155 
i -1975 246 246 409 245 164 


mee ee ee ee ae ae a a 5 
meee ee es es a ee ae ew ow ee 
ee ee ee ee ee eae a a ee ee ence 


ian- d St. Lawrence 
ES: (1) Includes Canadian-U.S. Great Lakes an 
se vi Seaway traffic of 36 million metric tons in 1974. Note 
the definitive export-import imbalance in cargo tonnage. 


SOURCE: Maritime Transport, 1976, OLEJCeUD pee Wor 
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TABLE 2 


DESTINATIONS OF CANADIAN EXPORTS 1980 
(in billions $Cdn.) 


Export Destinations Value By Water 
Urol) 48.1 200 
Japan 4.4 4.0 
Wik. Sere 250 
West Germany Lieat dya2 
Netherlands 1.4 13 
Other E.E.C. Sead Zeo 
UsS soak. RS 1S) 
All Others (2) L745 (0) 9F'5 
TOTAL 76.0 25.si5 
SOURCE: "Exports - Merchandise Trade 1980", 


Ottawa: Statistics Canada. 
NOTES: (1) Exports to U.S. by water dropped from $2.9 
DLLULOngeoeoNcO 92.0 Dilton. ineLoIse. 
(2) The individual contribution of the remaining 


countries is less than 1 billion and widely 
dispersed. 


Although Table 2 clearly documents that Canada's major 
export trading partner is the United States, her major seaborne 
trade goes to non-U.S. destinations. Yet, this table does not 
reflect the nature of Canadian trade. Table 3 shows that the 
range of commodities is as diverse as the trading partners 
involved. Most of Canadian trade to the United States travels 
overland. The percentage moving by water is a small component 
of that total, and consists mostly of iron ores, newsprint and 
petroleum products. Canada's major seaborne exports are 
destined for Japan and the E.E.C. countries, and the Soviet 


Union. Their commodity interests are detailed in Table 4. 
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TABLE 3 


1980 CANADIAN EXPORTS BY COMMODITY WITH LARGEST BUYERS 


(in millions of $Cdn.) 


COMMODITY (1) 


VALUE 


LARGEST BUYERS 


a a we es = ee 
——— ee ee ee Pe ee oe Se oe oe oe em oe ee me ce ee 0 es ee oe es eo oe 


Iron Ores and Concentrates 
Petroleum 

Natural Gas 

Lumber, Softwood (2) 
Woodpulp (2) 

Newsprint (2) 

Petroleum and Coal Products 
Iron & Steel 

Non-Ferrous Metals 

Motor Vehicles 


Motor Vehicle Parts 


(58753) 7 


(53.7%), 
(1008) 
(1008) 
(61.28) 
(49.4%), 
(79.58) 
(66.3%), 
(70.18) 
(66.33), 
(91.38) 


(88.1%) 


Other EEC (27.3%) 


Other EEC (233%) 


Other EEC (14.7%) 


Lait eset QTE) 


aa nr an SOS NDE SDS Ea a ee 


NOTES: (1) An assessment of commodities solely on the basis 
of value can be misleading. 
(exports=$630 million) 
is a major volume export to 83 countries in 1980. 
(2) Wood and Paper Products account for 16.4% of exports 


by value. 
(3) ‘in this+ case, 


For example, asbestos 
is a very low value commodity that 


Other E.E.C.denotes non-U.K. buyers. 


SOURCE: "Exports - Merchandise Trade, 1980", Ottawa: Statistics 


Canada. 


273 


TABLE 4 


1980 CANADIAN EXPORTS BY WATER WITH LARGEST BUYERS 


COMMODITY (1) 


Fish, Fishery Foods 
Wheat (3) 
Iron Ores, Concentrates 
Lumber, Softwood 
Woodpu lp 
Newsprint 
Petroleum & Coal Products 
Fuel Oi} 
Gasoline 
Other 
Iron & Steel 
Non-Ferrous Metals 


Motor Vehicles & Parts 


LARGEST BUYERS OF WATER BORNE EXPORTS (2 
| 


JADAN, AU corp Ue he 
Ui oeoretts 

U.S., Netherlands 
Japan, U.K., France 
Japan, W. Germany, Italy, U.K. 


U.S. ,a909ks 


Netherlands, U.S. 
U.S. 

Japan 

Product Dependent 
U.K., Japan | 


Venezuela 


NOTES: (1) This table can not be as precise as Table 4 because 
; commodities are only given in 3 digit rather than 5 


digit codes. 


(2) In order of importance 


(3) Includes cereals. 


SOURCE: "Imports - Merchandise Trade, 1980" Ottawa: Statistics Canada. 
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It is insufficient to identify solely major seaborne 
cargo destinatiosn, as adoption of either the Hamburg or the 
Hague/Visby Rules will affect Canadian imports as well. 
Therefore, the origins and nature of Canadian imports also 
needs to be assessed. Tables 5 and 6 provide this information 
but unfortunately Canadian imports are not identified by mode 
of transport and therefore the seaborne component of this trade 
Cannot be established. Nevertheless it is apparent that Canada 
imports goods chiefly from the same countries to whom she 
exports, excepting the Soviet Union and with the addition of 


Saudi Arabia and Venezuela as sources of petroleum. 


TABLE 5 
ORIGINS OF CANADIAN IMPORTS —- 1980 
(in billions $Cdn.) ° ° 

IMPORT ORIGINS VALUE 
Uls'Sis $48.5 
Japan Sadie 
Ue. Sieg 481 
Other E.E.C. (1) S326 
Saudia Arabia SZ aS 
Venezuela S 25.2 
ALL "othe r*(2) Spo 
Total ee se ee ee | ee 
; $69.1 


SOURCE: "Imports - Merchandise Trade, 1980" 
Ottawa: Statistics Canada 


NOTES: (1) West Germany is the only E.E.C. country other 


than the U.K. which exports to Canada than Cdn $1 


billion in goods. 


(2) No single country in this category accounts for more 


than $l billion in imports to Canada. 


Pp) 


TABLE 6 


1980 CANADIAN IMPORTS BY COMMODITY WITH LARGEST SELLERS 
(in millions $Cdn.) 


COMMODITY VALUE LARGEST SELLERS 
1. Road Motor Vehicles 13,479 UcS.,"vapan 88, 
2. Coal, Crude, Petroleum DAS? OBS $2) 
and related products Saudi Arabia (1) 
Venezuela (1) 
3. Special industry Machinery 4,330 U.S. 79.5%, Other EEC aim 
4. Chemical and related cree iey:| eS a 78 
Products Other EEC 10 
5. Non-ferrous metals 2, OULS. Ue o. 83 
Other OECD 7 
6. Communications and 2nesU Weoe 66. 
related equipment Japan 16 
7. Metal in ores, Zeke 1b parole 70 
concentrated scrap metals | 
8. Office Machines and L093 Mots 89 
Equipment 
9. General purpose 1,880 N.S. 75 
industrial machinery 
10. sAtrocrast 1,828 UJ. 6ors 93 
11. Iron and Steel products 1,414 Us. 52 
Japan 16 
12. Textile Fabricated 1 Pay U-s. 59 
Materials Other EEC ll 
IBY 5 Ubrecreh oes 2 OS Uo. 85 
Other EEC 6 
14. Measuring Lab. Equipment 1 WS Lay A USS. 84 
15. Metal Fabricated Basic Lek lL 3 U.S. 78 
Products Japan 6 


NOTES: (1) Percentage not available 


SOURCE: "Imports - Merchandise Trade, 1980" 
Ottawa: Statistics Canada 
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So far it is evident that Japan, the United States, the 
United Kingdom and to a lesser extent the other “countries of 
the E.E.C. are major Canadian trading® partners, and? thatuCanada 
is a significant participant in world seaborne trade as an 
exporter of raw and semi-processed materials and an importer of 
manufactured goods. Yet the above statistics do not reveal the 
means by which these commodities move. Are they bulk 
shipments? What proportion of this trade is containerized? 
Under what type of documentation does the cargo move? These 
kinds of questions have to be answered in order to determine 
how the carriage Rules will apply to Canadian trade. 
Regretably, information by cargo type is not available from the 
merchandise trade statistics and therefore must be garnered 
from different sources which cannot be compared with the 
previously presented tables. 

A review of Table 7 illustrates the diversity of cargo 
types. For example, one can note the predominance of liquid 
and dry bulk cargoes in St. Lawrence loadings and unloadings. 
Sept Iles, the second largest volume port in Canada, is noted 
mostly for its role in the iron ore _ trade. In Great Lakes 
trade, dry bulk is by far the dominant cargo type. At present 
it appears that bulk cargoes are the commodities most dominant 
in Canadian trade. Looking to the future, iron ore, grains and 
coal are expected to be the major marine loadings by 1990 with 
a projected share of the total loaded tonnage of 22.5%, 19.9% 
and 13.2% respectively. The major unloadings are projected to 


be grains, coal and crude oil with approximately 13-14% of 
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total Canadian tonnage each.2 Given the role 


bulk goods in both present 


implications of 


reforming COGWA 


and future 


relevant for these cargo groupings. 


TABLE 7 


seaborne 


would appear 


played by 


1979 INTERNATIONAL SEABORNE TRADE 


UNLOADED: 


TOTAL 


BULK-LIQUID 
BULK-DRY 
CONTAINERI ZED 
GENERAL CARGO 


LOADED: 
TOTAL 
BULK-LIQUID 
BULK-DRY 


CONTAINERI ZED 
GENERAL CARGO 


Atlantic 
Region 


L7 7281 


12,760 
Be KO 
2,836 

573 


St.Lawrence 
Region 


23,594 


7,904 
10,549 
# 


k 


ioe, 


BY REGION AND MAJOR CARGO TYPES 
(in 000 metric tons) 


Great Lakes 
Region 


207271 


* 


27,299 
* 


trade, 


these 


the 


to be highly 


Pacific 
Region 


6,309 


542 
3,210 
542 
2,033 


NOTES: *Not Disaggregated 
(1) Of the vessels loading and unloading at Canadian 
Great Lakes ports, virtually all are destined for 


or arriving from U.S. 


SOURCE: "International Vessel Traffic Statistics: 
Statistics Canada 54-004. 


Ottawa: 
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Great Lakes ports. 


EO TS"3; 


PERSPECTIVE OF THE CARGO OWNER 
SEY OWNER 


In recent years, with the introduction of new 
transportation technologies such as containerization, the 
existing Carriage of Goods by Water Act and its incorporation 
of the Hague Rules has been seen by cargo owners to be _ biased 
in favour of the carriers. The Hamburg Rules are viewed as an 
attempt to redress the balance of responsibility between these 
two in a manner favorable to cargo interests. The specific 
advantages of commercial significance for cargo owners will. now 
be -discussed by reference to the legal changes already 


identified in Exhibit l. 


1. Extended Application of the Hamburg Rules 
One of the major legal impacts of adopting the Hamburg 


Rules would be their extended coverage of all import and export 
Ematilcyemand ald: contracts of international carriage, 
regardless of documentation, with the exception of 
charterparties. This extension of the Rules would increase the 
convenience of the _ law for Canadian importers in seeking 
compensation. Under the Carriage of Goods by Water Act only 
cargo owners of goods moving out of Canadian ports are able to 
avail themselves of Canadian law. As in-bound carriage does 
not fall under the Act, Canadian consignees have the difficulty 


of bringing an action under foreign law and possibly in a 


foreign port. The Hamburg Rules will benefit Canadian 


consignees by eliminating this complication. There is also a 
related benefit for the cargo claimant in the face of a clause 
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in the carriage agreement designating a distant site for 
adjudication. The cargo owner will be ensured the right, if he 
chooses, “to bring his’ action’ in» ‘Canadas “Thistchange! writ 
increase the convenience of the application of the Rules’ for 


Cargo owners. 


2. Extended Scope of the Hamburg Rules 
The range of goods to which the Rules apply would also 


be altered under the Hamburg Rules. At present, the carrier is 
not bound to take responsibility for either deck cargo or live 
animals. In addition, a container is not referred to as a 
distinct item for the purposes of ascertaining the liability of 


the carrier. 


(i) First, the Hamburg Rules would afford more 
protection to the owner of live animal cargo in that he will 
become able to recover his losses if he can prove they were 
caused by the carrier. Live animals exported by water 
comprised only $514,000 of 1980 Canadian exports.3 This traffic 
is split almost equally between the U.S. and St. Pierre 


-Miquelon and is too small a component to be significant. 


(ii) Secondly, deck cargo would be subjected to the 
Hamburg Rules. The most obvious application ig to 
containerized traffic as containers are often stacked three 


high above the deck. 


As carriers are not prevented by the Hague Rules from 


disclaiming responsibility for goods carried on deck, the 
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extent to which they in fact utilize this freedom is important. 
Practice indicates that such cargo is often carried under a 
Baad Ot lading containing an optional clause which permits 
Carriers to stow containers above or below Weck as suits their 
Purposes. The Canadian marine cargo insurance industry insures 
this cargo as if it were stowed below deck. Since carriers do 
stow the cargo above or below deck as they choose, they have 
been disinclined to avoid responsibility from a public 
relations viewpoint and have accepted responsibility as if the 
cargo were below deck. Thus, the concept of "deck" for 
containerized cargo becomes an irrelevant issue in practice. 
The Hamburg Rules would, in essence, follow what is now a 
current practice in so far as container carriage is concerned. 
The economic impact. of changes in deck cargo laws would 
therefore appear to be more relevant to deck cargo of a general 
cargo nature, the value of which is not disclosed in published 


sources. 


(iii) Finally, ‘a container belonging ~ to the shipper 
would be considered by the Hamburg Rules as a separate item for 
liability purposes; this certainly would be to the advantage of 
shippers who own their own containers. In an effort to take 
advantage of foreign market opportunities, some Canadian 
shippers of perishable cargoes have been forced to invest in 
refrigerated containers in order to counter 


their own 


ee ee . 
difficulties in "reefer positioning and trade imbalances. 


Although the extent of this practice is not known or 
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documented, it is clear that these individual shippers will 


benefit. 


(iv) - (vi) In addition to an increase in the range of 
goods covered, the Hamburg Rules will also extend the carrier's 
period of responsibility to portside qanating of TEheS Cargo” ain 
his charge, whether on shipment, transshipment or delivery. 
This change would be particulary advantageous to cargo owners 
as the "demand for intermodal services (is) expected to 
continue" in4 Canada in the coming decade. The 
tackle-to-tackle standard expounded by the Hague Rules is not 
Suited to an age of multimodal transportation. The Hamburg 
Rules, in response to the changing transport systems, intend 
that the contracting carrier shall become responsible for cargo 
all the while it is under his supervision. This reform means 
that the liability of the carrier will also extend to the acts 
of stevedores, terminal operators and cargo handlers generally, 
if these independent contractors are classed as his servants or 
agents. The compatibility of the Hamburg Rules with intermodal 
methods of transportation may be expected to be particularly 
advantageous to Canadian owners of containerized cargo. These 
benefits would be enhanced by the resolution by the Hamburg 
Rules of the problems of carrier identity. By allocating 
responsibility to the contracting carrier for through carriage, 
Canadian cargo owners will be significantly assisted in the 


event of concealed damage and injuries of uncertain cause. 
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3. Increased Documentation 

The requirements regarding the contents of bills of 
lading will be increased by the Hamburg Rules, necessitating 
the introduction of new forms. However, the greater detail is 
intended to afford greater Protection for ie cargo owner in 
the event of loss and litigation, and the added documentation 


is not substantial vis-a-vis the total arrangements that have 


to be undertaken by the shipper. 


4. Likelihood of Litigation and Burdens of Proof 
To the extent that the Hamburg Rules will shift the 


burden..of proof. and ..will ,.alter...the.«time’ldimits,of claims 
against the carrier, the individual cargo owner would benefit 
in that he will have greater chances of gaining compensation 
for cargo damage. However, cargo owners as a group will suffer 
the "growing pains" associated with changed terminology that 
may increase the likelihood of litigation in the early years 
after adoption of the Hamburg Rules. It is purely speculative 
whether the total costs to be borne by cargo owners will 
increase or decrease as a result of these risks of litigation. 


See also Chapter VII.C.3. 


5. Increased Responsibility for Care of Cargo 


The new language of carrier responsibility under the 
Hamburg Rules is believed to imply the same standard of care as 


the Hague Rules. However, the occasions for the exercise of 


Care are increased, and the list of excepted perils is 


abolished so that there will be no ready made excuses available 


to the carriers. In the event of cargo loss and damage, 
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carriers will always have to show that their conduct was 
reasonably careful in the circumstances. For cargo owners, 
there will therefore be a greater number of cases in which they 


will gain compensation. See also Chapter VII.C.1. 


6. Increased Limits of Liability 


Changes to the limits of liability are amongst the most 
significant impacts of reforming sea carriage law. The cargo 
owner will benefit from higher monetary coverage of his losses 
but will also find that the new limits of liability established 
by any of the alternative set of Rules will be less than that 
provided by other transport conventions, and in real terms will 
be below those provided by the Hague Rules in 1924 (See Chapter 
III.G). Of greater importance, however, is the principle of 
international uniformity. The limits provided by the Hague 
Rules became nationally translated into a wide range of values 
encouraging "country" or "forum" shopping in the litigative 
process. The Protocol of 1979 to the Hague/Visby Rules and the 
1978 “Hamburg Rules are both expected to control this 
variability by pegging liability limits to SDRs. The success 
of this approach can only be determined by experience as SDRs 
have yet to be proven capable of countering inflation. Since 
the limitation of liability issues involved in altering ocean 
carriage legislation affects the shipowner and the marine 
insurer as well as the cargo owner, these issues will be 


discussed further in section D: Issues of Marine Insurance. 
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PERSPECTIVE OF THE SHIPOWNER 

In the past the shipowner has benefitted from the 
various means available in Carriage law to except or limit his 
liability for cargo damage. (See Chapter III. D & G.) 
Introduction of the Hamburg Rules is tneenees to reduce these 
opportunities for relief from liability for¥thetcarrrersoun 
review of Exhibit 1 and section B will illustrate this intent. 
However, the changes may be expected to reduce the inclination 
OL® cargoMiowners *ftoe*ilitigate, and to provide greater 
clarification’ “of * the® “obligationsasfor “both "parties “torthe 
transaction. Although the shipowner has little to gain from 
the adoption of the Hamburg Rules, he might benefit in that the 
increased cost of individual claims may be offset by reduced 
litigation costs because fewer claims may require resolution in 


COUrIE. 


ISSUES OF MARINE INSURANCE 


Marine insurance is of two types - carrier and cargo 
insurance. On the carrier's side, a change to the Hamburg 
Rules would affect his Protection and Indemnity (P and I) 
insurance by increasing his risks through the expansion of 
responsibilities already discussed as well as through greater 
imitsm off Kiability ©° This? shift “in risks will also affect the 
marine cargo insurance industry due to the reduction in 


coverage required by shippers as a result of the greater 


coverage expected from P and I insurance.9° 


To assess the insurance aspects of the new port 


ihe a, 


responsibilities facing carriers, it is necessary to ascertain 
what proportion of damage occurs portside, on board and during 
loading/unloading. Contact with the marine cargo insurance 
industry highlights the difficulty of assessing the past claims 
record. The greatest number -of claims are for mis-handling 
claims. These are of a relatively small dollar value per 
claim. Water damage claims, such as for a container lost 
overboard, are fewer in number but greater in terms of dollar 
cost to the insurer. It appears that the cargo insurance 
industry has either not assessed what proportion of claims, 
either in terms of number or value, falls into the portside 
damage category, or is reluctant to divulge this information. 
For this reason it is impossible to determine the value of the 
carrier's incremental responsibility for care of the goods or 
even assess the impact of the decision as to whether a 
stevedore is an agent or an independent contractor. Whatever 
the dollar impact of this increased scope of responsibility, 
one can only surmise that the increase will probably be 
reflected in greater P and I contributions. 

Apparently, over the past few years, the package 
limitations' interpretations have increased P and I costs as 
has inflation in the cost of claims. The Hamburg Rules more 
Clearly define that the limits of liability are to be based on 
the shipping unit (package) or weight. In Phe past, Canadian 
shippers have been advised to counter the ambiguities® of the 
Hague Rules with regard to the item of cargo by clearly stating 


on the bill of lading the enumerated contents of the container. 
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This practice has already influenced P ands“TAccostsSs tor Fsome 
extent. AS a consequence the level of P and I contributions 


has been increasing. Given today's economic environment and 


the current level of inflation, P and I contributions can 
reasonably be expected to continue to rise, even without 
adoption of the Hamburg Rules. The adoption of the Hamburg 
Rules would continue a trend already established and therefore 
the incremental influence is not likely to be great. 

Whether any increases in P and I costs, which a carrier 
might sustain as a result of reforming the Carriage of Goods by 
Water Act, will be passed on to his cargo clients will depend 
on a variety of factors. In recent years the cost of bunker 
fuel has risen and now represents 50%-70% of a ship's total 
operating costs, depending on the source cited7, Crew costs 
are also. substantial. The cost of P and I insurance in the 
carrier's overall operating expenses, therefore, must be 
relatively «small. -Incaddition, freight rates are "dependent on 
factors other than costs. For example, in a highly competitive 
market with considerable excess capacity, shipowners are more 
likely to absorb increased costs than to move towards increased 
tariffs. Therefore any increase in freight rates directly 
attributable to increased P and I insurance is likely to be 
smal1.8 

| The transfer of commercial risks to shipowners from 
in a shift in emphasis from cargo 


cargo owners would result 


insurance to P and I insurance. However, cargo insurance will 


still have important functions in sea carriage. Even though 
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the limits of liability will be raised by all of the new Rules, 
not= ali. Canadian @cargo would be covered. Given an 
interpretation of the limits of liability under the Hamburg 
Rules ‘as approximately Yequadlj) tot, $3.00 fper) kKiloReimnsrl976;, 
coverage would be provided for roughly 75% of aggregate 
Canadian overseas trade by value, and 60% of containerized 
Canadian international trade, based on 1975 trade statistics.9 
These limits largely cover those commodity import and export 
groups identified in Tables 4 and 6. High value cargo would 
not be completely covered, necessitating continued use of cargo 
insurance. As well cargo owners might not be willing to rely 
solely on coverage provided by the Hamburg Rules because of, 
for example, general average liabilities and the possibility of 
an uninsured bankrupt carrier. However, in spite of reduced 
risk, there will be little incentive for marine cargo insurers 
to reduce insurance premiums, unless a_ significant withdrawal 
of usage occurs, and so Canadian cargo owners could still be 
faced with similar cargo insurance costs.10 It can be expected 
that adoption of the Hague/Visby or the Hamburg Rules will only 
result in an increase in total distribution costs for cargo 
owners if any increase in P and I contributions is passed along 
in increased freight rates, Srand! “if: market)" forces S*are Snot 
adequate to reduce the premiums assessed by the marine cargo 
insurance sector. 

In summary then, slight distribution cost increases due 
to the adoption of the Hague/Visby or the Hamburg Rules may 


occur but, if they do, they are not likely to be significant in 
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affecting the competitiveness of Canadian importers or 


exporters when considered on a per "selling unit" basis. 


22° 


ISSUES OF CANADIAN INTEREST 


Two further issues have to be discussed before any 
conclusions concerning changes in Canadian carriage law can be 
made: (1) what perspective should be taken in the decision 
concerning adoption, the cargo owner's or the shipowner's? and 
(2) should the coasting trade be included in the drafting of 


any new Canadian carriage legislation? 


1 es Perspective: Canada is a nation of shippers. Twenty-five 
percent of 1980 Gross National Product was attributable to 
foreign merchandise trade.1ll On the shipowning side, Canadian 
vessel registry extends only to those vessels involved in Great 
Lakes traffic, the coasting trade and the “fishery. iin y1978 
only four of the 263 vessels of the Canadian merchant fleet 
were invovled in ocean-going international trade.l2 These 
Statistics indicate that the deep-sea fleet entering or leaving 
Canadian waters is largely in the hands of foreign shipowners. 
Evidently, at present, the Canadian national interest lies in 
adopting the perspective of the cargo owner rather than the 
shipowner. 

Even so, refinements to the perspective of the cargo 
owner must also be made. Since different commodities are 
normally carried in different manners, any changes in the Rules 
are likely to have distinguishable effects. Consequently, an 
assessment of commercial impacts must be commodity conscious. 
It would appear from the discussion in the latter part of 


section A above, that Canadian interest lies in supporting the 
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viewpoint of the owner of bulk cargoes. Table 7 ‘illustrated 
that the majority of Canadian loadings and unloadings are of a 
bulk nature, and the previous discussion points to the 
mmportance of iron ores, grain, coal” and setae OLIF EGO the 


future Canadian maritime trade. However, further questions 


must be asked about the circumstances Surrounding the transit 


of these cargoes: 


(i) Are these goods generally carried under documents 
that subject them to Hague Rules? LE? “a w(bili- of) 7 tadang wets 
commonly used, then the Carriage of Goods by Water Act imposes 
the Hague Rules on the transaction. But. “LE, as iwaybi !iemeor 
similar non-negotiable receipt is employed, the Hague Rules may 
not apply unless they are specifically incorporated by the 
terms of the document. Much of this traffic is believed to 
utilize some form of non-negotiable receipt but also to 
incorporate the Hague Rules. If this is true, adoption of the 
Hamburg Rules would affect this traffic in the ways previously 


discussed. 


(ii) Are these goods generally carried in ships 
where the owner of the cargo and the owner of the ship are the 
Same corporate entity? If so, the type of carriage legislation 


is irrelevant because the transaction’ as an entirely 


intra-corporate affair. 


(iii) Are these goods generally carried by charterparty? 


If so, the goods fall outside the scope of all three sets of 


Pie ih 


Rules and therefore are not relevant to this commercial 
assessment. Canadian bulk trade is believed to fall largely 
into either the charterparty category or the intra-corporate 
transfer, category. or] sboth. Consequently, Canadian policy 
should be oriented towards the interests of owners of 
containerized and other general cargo. The volume of general 
cargo passing through Canadian ports was previously discussed 
in association with Table 7. It is further evident from Table 
8 that containerization plays a substantial role in the export 
of general cargoes through eastern Canadian ports: The low 
parece as of containerized cargo passing through Vancouver is 
believed to be the result of diversion through competitive West 
Coast ports. So it seems that changes in carriage legislation 
that press on owners of containerizable cargo are “more 


important than first suspected. 


TABLE 8 


PERCENTAGE OF GENERAL CARGO MOVING IN CONTAINERS 
BY MAJOR PORTS 


PORT 1978 1979 
Halifax 75% 763 
Montreal 633 69% 
Vancouver 3% 3% 


SOURCE: Shipping Statistics Yearbook, 1979, Bremen: 
Institute of Shipping Economics, pp.307-8. 


Phe Coasting . trade: As the Hamburg Rules, refer «sonly puto 
international carriage, the coasting trade would be exempt from 


them. Table 9, when reviewed in terms of cargo tonnage, 
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TABLE 9 
CANADIAN VESSEL ARRIVALS 
DOMESTIC CARRIAGE FIGURES 


YEAR (1) TRAFFIC’ TYPE , CARGO TONNAGE 


(million metric tons) 


ew ww we ee ee ee ee ee ae eo ae 
- Se ae SO e Se AE Se ane SO aes a ae ED mae ares aN (GEM Spe eeu tice amas aamn cen peas ones ues eer eet oom oa 


1978 Domestic 2a aS 
International LTB 5 8 
1979 Domestic Le 


International (2) 199.7 


1980 Domestic 165.45 


International Not Yet Available 


NOTES: (1) The figures cannot be compared between 1978 


and 1979 as a change in statistical compilation 


_ methodology took place. 

(2) International vessel statistics are collected 

from S-1 form or A-6 form and/or manifest if 
submitted. 


SOURCE: Telephone Interviews, Mr Gaetan Boucher, Marine 
Policy and Planning, Transport Canada, and 
Mr. Wayne Reinhard, Statistics Canada. 


illustrates that a large percentage of total seaborne trade is 
of a coasting nature. Exclusion of the coasting trade from the 


application of the Hamburg Rules would further complicate the 


litigative process in that there would be two sets of law, one 


for domestic and another for international carriage. Such 


confusing diversity would not likely be of benefit to either 


Canadian cargo owners or shipowners. For the sake of clarity, 


it would be preferable to have one set of. Rules. . The, effect of 


this legal change on shipowners engaged in coasting trade is 


Bos 


dependent upon the extent to which coasting carriers take 


advantage of the right to exempt themselves from the operation 


of the Hague Rules, but that is unknown. 


3. An ulterior issue that should be mentioned in passing is 
the impact of changing carriage legislation on cargo diversion. 
Canadian ports may not paneete from the adoption of the Hamburg 
Rules. The response of the U.S. cargo owners to Canadian 
reforms may reduce port income in that American cargoes 
currently passing through Canadian ports might be diverted to 
U.S. terminals. According to 1978 figures, 20% of ex-Montreal 
container traffic originated in the U.S. Midwestl3, Yow much, 
it--any, “of this traffic would: be diverted ito u.S mleastcocs. 
ports cannot be forecast. Conversely how much Canadian traffic 
currently utilizing U.S. ports, for example Seattle, would be 
diverted to Canadian ports is equally indeterminable. Trade 
diversion is dependent on many things; carriage law may only be 


a minor variable. 


CONCLUSIONS 


Canadian national interest for the time being at least, 
seems to align with the perspective of the cargo owner. 
Therefore, Canadian commercial policy should reflect the 
impacts of the alternative sets of Rules on this group as well 
as on each individual cargo owner. The Hamburg Rules offer 


major commercial advantages over the Hague Rules’ for the 


Canadian consignee and the Canadian owner of containerizable 


cargo. Mhec«greater ‘onus*Gplacéd® én tthe feareiereror proof 
Provides an important intangible benefit for Canadian 
claimants. In .addition,. the.limits of liabilitysaresueiseds 


The Hague/Visby Rules advance this benefit to cargo owners, but 
their limits would be exceeded by the Hamburg Rules whose 
limits can generally be considered adequate for a majority of 
Canadian imports and exports. 

Oe lg — aufoelalavaleleyevil cargo owner, the Hamburg Rules will 
increase the level of documentation, but that change is 
relatively slight in proportion to the total documentation 
required for shipment. Also, any distributive cost increases 
will be very small when related to "per selling unit" costs. 

* In general comparison to the Hague Rules, the commercial 
benefits of the Hamburg Rules would appear to exceed their 
disadvantages for cargo owners. The Hamburg Rules would also 
confer intangible benefits not provided by the Hague/Visby 
Rules. Thus, bearing in mind the constraints of jvavarlaple 
information, the commercial Loteitata Cees suggest that 
adoption of the Hamburg Rules is in the Canadian national 


interest. 


FOOTNOTES 


1. It is noted that tonnage or other suitable measure of 
cargo space is preferable to dollar value of trade in 
assessing Canadian commodity flows. In the Statistics 
Canada publication "Exports: Merchandise Trade for 
example, the unit of measure is not always tonnes; the 
quantity measure for pulpwood is cords, ee lumber board 
feet, for machinery numoer, for (petroleum products 
gallons, for petroleum barrels, etc. Even so, only total 


Le 


export quantities are reported and not disaggregated by 
mode of transport. So dollar value is the only measure 
available that allows comparison of seaborne trade of 
major commodities by trading partner. 


"Canadian Freight Transportation System Performance and 


Issues: A Discussion Paper", Ottawa: Transport Canada 
Strategic PlanningeGraup, .p. 39. 


Compiled from "Exports - Merchandise Trade", 2950; 
Ottawa: Statistics Canada. 
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Canadian based P and I insurance is not of concern here; 
the Canadian Shipowners Mutual Assurance Association, 
Canada's only P and I insurance company as listed in 


Fairplay World /Shipping uveanbook), a1190l sa, LD. 506, 


provides coverage only for war risk. 


As an example, see "Canadian Traffic and Transportation" 
Vol. u 2,7 'Chap ten 23513. Oem a 


50% has been cited by Norwegian Shipping News, 
Feb.29,1980, p.3; 60% has been cited by Lloyds Shipping 
Economist, August (1979p. SeandvdulyelSSOep os S104 srhias 
been cited by Seatrade, December 1979, p.13. 


One must note that freight rates have not been higher in 
cases where the packages were enumerated. 


This is a rough interpretation only of the information in 
Table 1 page 18 of "Unit Values of Commodities Moving in 
Canadian Overseas Trade", Ottawa: Research Branch of 
Canadian Transport Commission, February 1978. In this 
table, for a unit. value, of JS2.20 per kidioqgramaasene 
approximate Hague/Visby coverage, 71.8% of aggregated 
trade and 52.9% of container trade was covered. If the 
limits of liability were increased to $3.30 per kilogram, 
this coverage increased to 77.1% and 61.8% respectively. 
The limits of liability set by the 1979"°Protocol would 
provide coverage for a percentage of trade substantially 
the same as the Hague/Visby Rules. 


Alternatively, a reduction in cargo insurance 
requirements may mean a rationalization within the 
industry resulting in fewer firms with more oligopolistic 


_pricing policies meaning subsequently higher premiums. 


The impact on pricing can only be speculative given the 
lack’ of. cost_or claimeintormation. 


296 


TNE RSs 


es 


136 


K.C. Dhawan, H. Etemad and R.W. Wright, Canada in the 
World Economy: A Canadian Perspective, (Don Mills, 
Addison - Wesley Publications, 1981), p.l. 


Shipping Statistics Yearbook 1979, (Bremen, Institute of 
Shipping Economics,” “197997 p. 166. It must be noted 
that these statistics are difficult to discuss further as 
Great Lakes trade is not disaggregated into international 
and domestic components. 


1978 Port Comparison Study computer data base, Canadian 
Marine Transportation Center, Halifax, Nova Scotia. 
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CHAPTER VII SUMMATION OF LEGAL IMPACTS OF ADOPTING THE 


HAGUE/VISBY OR THE HAMBURG RULES 
= ee See) 


The changes in Canadian carriage law which the 
Hague/Visby Rules and the Hamburg Rules would render, have 
already been summarized throughout this report. Now it is 
necessary to summate these legal impacts in order to determine 
if there are sufficient reasons to adopt either set of Rules 
and so to reform the Carriage of Goods by Water Act. The 
commercial rationale for this decision has been discussed in 
Chapter VI. It is the legal considerations in the choice of 


Rules to apply in Canadian law that are considered here. 


The commercial and legal impacts of changing the Rules 
have both macro and micro effects. Commercially, the Rules 
affect the business of sea transportation as a whole, as well 
as the particular cargo owner in relationship to the specific 
Carrier. However, the commercial overview places greater 
emphasis. on the industry-wide perspective. The legal effects 
of the Rules are chiefly significant to each carriage 
transaction individually. The Rules are applied so as to 
resolve the immediate dispute between a CarrieéfZaesand san icargo 
owner without much regard to economic concern for the industry. 
The summation about to be made of the legal impacts of adopting 
either the Hague/Visby or the Hamburg Rules draws on those 
changes of law already noted in the body of the report which 


appear. to be material. The discussion is framed in terms of 


the Hamburg Rules, but the Visby amendments are also included 
where they would provide an alternative revision of the Hague 


Rules. 


The criteria to be used to evaluate the legal effects of 
replacing the Hague Rules with the Hamburg Rules may be 
expressed as three distinct questions. 1) Will the Hamburg 
Rules be more comprehensive than the Hague Rules in their 
regulation of carriage transactions? 2) Will the Hamburg Rules 
provide greater clarity in the law than the Hague Rules? 3) 
Will the Hamburg Rules distribute the risks of sea carriage 
more fairly than the Hague Rules in contemporary shipping 
conditions? The justification for, and the conclusion of, each 


of these questions will be discussed in turn. 


Comprehensiveness of the Rules 


Both the Hague and the Hamburg Rules are intended in 
principle to be mandatory codes that exclusively regulate the 
rights and obligations of the parties to a carriage 
transaction. See Chapter II.D.1. The exclusivity of the Rules 
reflects the international achievement of an agreed balance of 
risks in sea carriage. Their mandatory character ensures’ that 
the distribution of risks cannot be upset by one party, or even 
by agreement except to increase responsibilities. The parties 
are free, however, to contract as they see fit about carriage 
matters outside the application of the Rules, and even’ thereby 


to circumvent their intended effects. Such undesirable results 
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may be overcome by more complete regulation. Since the 
obgectivesdof itheit Ruges’ ard identical, it seems “entirely 
appropriate to compare their scopes of application and to 


prefer the set that is more comprehensive. 


In a number of respects the Hamburg Rules. are more 
comprehensive than the Hague Rules, and never less so. Only 
the differences between the Rules will be noted here, with a 


cross reference to relevant sections of the report. 


1. The Hamburg Rules will apply to all contracts of 
carriage, except charterparties. Wher eae the Hague Rules only 
apply to goods intended to be "covered by a bill of lading", 
the Hamburg Rules will have effect regardless of whether the 
goods are carried under bills of lading, non-negotiable 
receipts, waybills or similar kinds of documents. The 
practical extent of this change will depend on the kinds’ and 
volumes of goods that are not already carried under the Hague 
Rules either by statute or else by agreement. See Chapter VI 
and Appendix B on Waybills. For those trades that are not at 
present customarily subject to the Rules, this extension of 


their application will be significant. See Chapter II.B.1 and 


ee 


2. The Hamburg Rules will operate on inbound goods in 


addition to outward cargoes, which alone are regulated by the 


Hague Rules as enacted by the Carriage of Goods by Water Act. 


The Hague/Visby Rules would also attempt to extend to inward 
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carriage, but the means used are so indirect that their success 
is in doubt. Application of the Rules to inbound cargoes will 
permit Canadian importers to press their claims in local courts 
by locally incorporated law. This change is one of the most 
important for cargo owners because it will induce the 


application of the same law for shippers and consignees alike. 


See Chapter II.B.3. 


Die The period of carrier responsibility is supposed to 
be extended by the Hamburg Rules. The tackle-to-tackle rule is 
intended to be replaced by port-to-port obligations, though on 
close reading the carrier may be able to draw the carriage 
contract so as to avoid any change. While the purpose of the 
change is to provide uniformity amongst the divergent national 
laws about the carrier's responsibility for the goods on land, 
it will also make the Rules coterminous, and thereby fully 


comprehensive, with his custody of the cargo for the purpose of 


carriage. See Chapter II.B.4. 


4. In addition, any intervening transshipment of the 
goods will no longer terminate operation of the Rules, for the 
Hamburg Rules will hold the contracting carrier, or at least a 
named actual carrier, responsible for the Cargo until #8, is 
delivered to the consignee. See Chapter II.B.5. Together with 
the port-to-port rule, this is an important extension of the 


Rules. 


5. Deck cargo will become subject to the Hamburg Rules, 
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but with some special regulation. See Chapter SPisciay 


O-ne The mandatory character of the Hamburg Rules will be 
reinforced by a new provision for penalttes®*in# theeitermm For 


compensation for losses caused by the inclusion of invalid 


Clauses in the contract of Carriage. See Chapter II.D.1. 


Dee Additional information will have to be included in 
the bills of lading issued under the Hamburg Rules. in 
particular, all the ports of loading and of discharge must be 
named so as to be able to determine whether the Hamburg Rules 
will apply. Any freight payable by the consignee must be noted 
so as to give him notice. The contracting carrier and any 
other actual carriers must be named in order to inform the 


cargo owner for the time being of the identity of the person 


responsible for his goods. See Chapter III.A. 


Se Delay in delivery of cargo will be expressly 
regulated for the first time by the Hamburg Rules. Although 
the Hague Rules do not refer to them, claims for delay are 
usually admitted as improper care of the cargo. Indeed the 
Special attention of the Hamburg Rules to delay may turn out 


more limiting for the claimant than his ordinary claim for 


damage through carelessness. See Chapter III.F. 


In conclusion, the Hamburg Rules are, without a doubt, 
more comprehensive than the Hague Rules in many ways, some of 
which are substantial and important. The Visby amendments will 


not revise the Hague Rules so as to make them more 
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comprehensive except, possibly, in one respect. 


Clarity of the Law 


Carriers, cargo owners and their lawyers all place value 
on clarity in the law because it encourages certainty of 
obligations in carriage. In commerce it is often preferable to 
have certain, even if bad, rules rather than unclear ones or 
none because the risks and costs of doing business can at least 
be insured and accounted. In law, clarity in the Rules reduces 
litigation and its ensuing wastefulness. What follows is a 
conceptual balance sheet of the relative clarities and 
obscurities of the Hamburg Rules compared to the Hague Rules, 
both as they are at present enforced in Canada and as they 


might be reformed by the Visby amendments. 


Clarifications of Old Problems 


l. A cargo claimant's difficulties in ascertaining the 
person liable for his losses will be considerably diminished by 
the principle of the Hamburg Rules in that responsibility for 
the entire carriage shall rest on the contracting carrier who 
shall be identified in the bill of lading. See Chapters 


IT.A.1l,. B.S, andeu biAP 


2. The multiple obscurities of invoking the Hague Rules 
only upon issuance of a certain kind of document will be 
abolished. Reference to the clause "covered by a bill of 


lading or any similar document of title" will be obviated by 
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the Hamburg Rules since they will apply to contracts of 


carriage regardless of documentation. See Chapter II.B.1. 


3. Several problems about the itemization ofscargeom for 
the purposes of limiting the carrier's liability will be 
resolved by the Hamburg Rules. A unit of cargo will be settled 
as the shipping unit. Containerized parcels of goods, if they 
are enumerated in the bill of lading, will definitely be 
treated as individual packages but not otherwise. The 
container itself, if supplied by the shipper, will be treated 
as a separate shipping unit. The Hague/Visby Rules would 
impart only the second of these clarifications. See Chapters 


tess Gi.d Sb tle Ge 


4. Both the Hague/Visby and the Hamburg Rules will 
6énsure to the employees of the carrier the benefit of liability 
limitation to the same extent as their employer when acting 
within the aheioreth of their employment. They will no longer have 


to rely upon the uncertain effects of the Himalaya clause. See 


Chapter el, Aves 


Persisting Obscurities 


5. However, while the extension of liability limitation 
in the Hamburg Rules by the use of the phrase "Servant or agent 
of the carrier" clearly will include his employee, the plight 


of his independent contractors, such as stevedores, will remain 


obscure Likewise, their express exclusion from the 


Hague/Visby Rules will leave Canadian law in its present 
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confused State. See Chapter II.A.4. 


6 Ship design often does not assist the legal 
distinction between cargo carried on or below deck. Indeed in 
the containerized trade, the physical distinction “is 
irrelevant. See Chapter VI.B.2. The Hamburg Rules will 
exacerbate the need for the distinction because of the special 


regime they create for deck cargo. See Chapter II.C.l. 
New Obscurities 


Thc While the Hamburg Rules carefully define the 
relations of the carrier and the shipper, they do not explain 
the involvement of the consignee. Canadian law does not admit 
the transfer of contractual rights of carriage outside the 
Biv sero tr Leading Acts. In those instances when the Hamburg 
Rules will apply in the absence of a bill of lading, the 


consignee may not have an enforceable claim against the 


Carrier, or vice versa. See Chapter II.A.2. 


8. The extension of the carrier's responsibility under 
the port-to-port principle is seriously queried by the way the 
Hamburg Rules define the period of custody of the cargo. The 
Carrier will be deemed to be in charge of the goods on so many 


alternative grounds that much uncertainty in the principle is 


aroused. See Chapter II.B.4. 


os The new and pervasive standard Of carrier 


responsibility under the Hamburg Rules will inevitably need 


5.06 


Clarification through litigation. "All reasonable measures" is- 


conc lusionary language that does not explain the standard of 
reasonableness. Presumably it will be rougly equivalent to the 
current understanding of the carrier's obligations to act with 
due diligence to make his ship seaworthy and to look after the 
cargo properly and carefully. The main uncertainty is how much 
of the old jurisprudence, particularly those cases surrounding 
the excepted perils that are to be abolished, will be permitted 


to infuse the new standard of care. See Chapter III.B, C, and 
De 


In summation, each of the four clarifications of old 
problems provided by the Hamburg Convention will ease the 
application of the Rules in important ways. The Hague/Visby 
Rules would only contribute in part to two of these beneficial 
changes. The two persisting obscurities may be opportunities 
for clarification that were missed, but they will not 
significantly detract from the Hamburg Rules compared to. the 
Hague Rules since they apply to both. Indeed, the distinction 
between independent contractors, and servants and agents, which 
is a feature of common law in Canada but is unknown in civil 
law countries, could be abolished in this instance at the time 


of enactment of the Hamburg Rules, if they are adopted. 


The new obscurities, which the Hamburg Rules will 


“ : ‘ Payer . : 
create, may be more serious. The consignee s difficulties will 


occur infrequently and are essentially a problem of the common 


law in Canada. They can be rectified by amendment to broaden 
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the application of the Bills of Lading Acts to other kinds of 
carriage documents. The uncertainty surrounding the 
port-to-port principle and the standard of cargo care will 

invite litigation for they are crucial elements in 
the relations between carrier and cargo owner. Perhaps the 
best that can be’ said “fis ‘that  .some’ risk” of =obscurrty~ and 
pursuant litigation always attends major law reform. Indeed, 
vague drafting in other places in the Hamburg Rules may create 
further uncertainties in the carriage contract in practice. Of 
the incidents forecast in ends! report, on balance the 
clarifications of old problems appear to outweigh the creation 


of new obscurities. 


Fairness of the Risks 


The principal function of both the Hague and the Hamburg 
Rules is to distribute the risks of a sea carriage transaction. 
The Hague Rules sought to set a balance of rights’ and 
obligations between the carrier and the cargo owner that was 
fair to both under the conditions of ocean transportation in 
the nineteen twenties. The principal motivation for the new 
Hamburg Rules was a perception that substantial changes in the 
shipping industry during the last fifty years have changed the 
risks of carriage and thus rendered the Hague Rules’ unbalanced 
between the parties. The Hamburg Rules aim to reset a fair 
balance of rights and obligations in sea carriage under 


contemporary circumstances. 
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This justification of the principle eofs, fairnessivas.aa 
criterion for evaluating the Rules does not, however, provide 
much content to the standard to be applied. Perhaps the first 
line of approach should be to consider whether the Hamburg 
Rules redistribute the risks and costs of carriage so as to 
rebalance them in an equivalent way to the Hague Rules’ under 
modern conditions. Help may also be obtained from other areas 
of commercial law which operate the principles that a 
transaction is undertaken in good faith and that business 
efficacy shall be given to it. These ideas may be of some use 
in the assessment of on-going carriage contracts but general 
notions of reasonableness may be all that is left when 
performance expectations break down in loss, damage, and 


dispute. 
Standards of Care 


ihe The new requirement of the Hamburg Rives that the 
carrier shall take all reasonable measures throughout’ the 
carriage transaction will apply uniformly . to the currently 
distinct incidents of the seaworthiness of his ship, his care 
of the cargo, his deviation in the voyage and his delay in 
delivery. Although the new language is believed to imply the 
Same standard of care as the Hague Rules in each of these 
incidents, the occasions when the carrier will have a 
responsibility to exercise this care are increased. First, the 
carrier will not only have to put up a vessel that is seaworthy 


in all respects at the beginning of the contracted carriage, 
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but he will also have to maintain it in that condition through 
the voyage. This change is indeed an enlargement of the 
carrier's obligations but it has always been an anomaly of the 
Hague Rules that he must have a care for the cargo but not’ for 
his ship while carrying pts This redistribution of 
responsibility should not be viewed as more than the completion 


of an existing but inchoate obligation. See Chapter III.B. 


Secondly, the abolition of the list of excepted perils 
will strip the carrier of ready made excuses for his 
carelessness. In future he will have to prove in all events, 
except fire, that he exercised reasonable measures of care. No 
doubt the carrier will be able to assert in appropriate cases 
arguments that are substantially the same as ‘many of the 
present exceptions in defense of the reasonableness of his 
behaviour. His responsibility presumably still will not 
encompass the acts of others, such as God, public enemies, 
princes and rulers, or shippers. Similarly, causes of loss 
that are not the carrier's fault, such as quarantine, riot, 
insufficiency of packing, inadequacy of marks, hidden defects 
and inherent vice of the goods, supposedly will not be held to 
his account so long as they are beyond reasonable measures of 
prevention or protection by him. The most important changes 
concern the’ carrier's responsibility for the acts of his 


employees and for fire. 


In the event of damage caused by fire, the carrier will 


no longer be able to exempt himself of liability without 
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enquiry, but he will not be held responsible until the claimant 


can prove his default in its Prevention or elimination. Thus 
the risk of loss by fire will be subject to the same consistent 
determination whether the carrier took all reasonable measures 
of care. Cast in this light, the explicit reference to fire in 
the Hamburg Rules seems unexceptional and indifferent from any 
other cause of loss which may occur beyond the reasonable 


control of events by the carrier. 


He will also be unable to exclude liability for the 
carelessness of his master and crew in the navigation and 
management of his ship. This ancient exception reflected an 
era of shipping that lacked any means of communication between 
the shipowner and his vessel after the voyage. He relied 
entirely on the independent judgment of the master he employed. 
It was asserted then that the -shipowner should not be 
responsible for the acts of a person, albeit an employee, whom 
he could not supervise or direct. If this argument was ever 
valid, it certainly is not so today. Modern communications 
systems make possible continuous contact with any ship anywhere 
ins the world. There is no longer any substantial ground to 
relieve a carrier of the vicarious responsibility for the acts 
of his master and seamen which accrue to him in the ordinary 
course of being their employer. Although this change in the 
amongst shipowners, it may be seen as an 


Rules is sensitive 


instance where the Hamburg Rules will redress the balance of 


carriage risks to the level originally intended by the Hague 


Sl 


Rules consistent with current shipping systems. See Chapter 


PRI. Ceande Dr 


2. The new Sr ande ed Ge care will be subject to three 
modifications not known to the Hague Rules. These concern deck 
cargo, live animals, and dangerous goods. In becoming subject 
to the Hamburg Rules, cargo that is carried on deck by 
agreement will fall into the responsibility of the carrier upon 
the ordinary standard of care. This change of carrier's 
obligation is justified by the reduction in disparity of risks 
of carriage on -and below deck brought about by the modern 
developments in shipping methods. But the Hamburg Rules will 
go further and will impose liability on the carrier, without 
reference to whether he took any measures of care, for the loss 
of cargo carried on deck without the agreement of its owner na: 
as a result of being carried that way. This imposition can 
only be regarded as a penalty against the carrier possibly for 
his breach of business efficacy and good faith. See Chapter 


aLAL rsh C29, a es 


The provisions for live animals are less exceptional. 
While they will become subject to the Hamburg Rules and thus 
will have to be tendered the ordinary standard of care, the 
Carrier will not be held liable for loss resulting from any 
inherent special risks. This addition, to. the carrier's 
responsibilities is justified, it seems, on the basis that he 
should afford at least ordinary care for all the kinds of goods 


he agrees to carry. The Hamburg Rules will not demand more, 
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though they will invite a dispute in the event of a loss as to 
whether it resulted from an ordinary ior’ at *spéecralienisk: 
However, such disputes ought to be minimized by the further 
provision that, provided the carrier complies with any special 
instructions of the owner, the loss of the animals will be 


presumed to have been caused by their special risks. See 


Chapter «IT sC «2: 


The Hamburg Rules perpetuate the principles of the Hague 
Rules regarding dangerous goods with one variation. The 
Ordinary principles require a carrier who accepts goods knowing 
they are dangerous to take appropriate care of them, but permit 
him to jettison or destroy them if they become an actual danger 
to his ship or-to other cargo. The Hamburg Rules point out 
that if the carrier destroys the goods in these circumstances 
he may still be liable to compensate their owner for his’ loss. 
Such legal liability will be incurred where the’ carrier” failed 
to take reasonable measures of protection consistent with the 
dangerous character of the particular goods. Thus the apparent 
variation from the ordinary standard of care is but a 
particular illustration of the fact that the carrier's measures 
must always be reasonable in light of the individual 


characteristics of the goods he has agreed to carry. See 


Chapter UW / aleve 


Burdens of Proof 


3 Many a case has been lost because the party who 
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bears the burden of proof cannot produce the necessary 
evidence. In carriage cases under the Hague Rules such a 
consequence has often befallen a party as a result either of an 
unfortunate uncertainty about who does bear the onus of proof, 
or of the physical or financial impossibility of uncovering the 
necessary evidence. The new basis of responsibility in the 
Hamburg Rules clearly will impose the burden of establishing 
that all reasonable measures of cargo care were undertaken on 
the carrier. The importance of this requirement is enhanced by 
another rule of the Hamburg Convention, to be found also in the 
Hague/Visby Rules and in existing Canadian law, that the 
information on. the '\face ot) they bill of) \lading about. tne 
quantity and condition of goods shipped on board will be 
conclusive proof in the hands of the consignee. ‘This 
clarification of the evidentiary burden will be a marked 
improvement of itself over the Hague Rules. The result 
undoubtedly will be to switch the onus of proof in some 
instances from the cargo owner to the carrier and thereby to 
increase his’ risks. The justification would seem to be that 
the carrier is in the best position to explain his own actions 
and thus to show that he took reasonable measures. Moreover, 
in some instances the actual onus may even be reduced. While 
at present the cargo claimant may be incapable of discovering 
the physical cause of his loss in some distant port or at sea, 
in future’ the carrier, in addition to having relatively much 
better access to such information, will not necessarily be 


called upon to show what happened at all. He will only have to 
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Prove the actions of himself and his employees, and their 


reasonableness. It may also be said that the Hamburg Rules. on 
proof reassert with clarity a principle known to the Hague 


Rules before it was lost in the confusion of applying so many 


exceptions. See Chapter LILA, By tandice 


4, The Hamburg Rules themselves are not without 
exceptions regarding proof. They concern losses of live 
animals and damage by ffire. In both situations the cargo 


claimant will have to prove that the behaviour of the carrier 
or his employees was faulty or neglectful. In the case of live 
animals, this accretion of obligation on their owner seems. to 
be a compromise for including them within the Hamburg Rules and 
thus imposing responsibility for their care on the carrier. 
The burden of proof in the event of damage by fire, though 
expressed as an exception to the principle of the Hamburg 


Rules, is probably not an alteration of the Hague Rules. See 


Chapters IAL HG) hovel AMAL Gl Bye 
Limits of Liability 


5. The addition of limitation by weight, the 
clarification of shipping units, of containerized cargo, and of 
articles of transport, and the raising of monetary limits 
committed by the Hamburg Rules, and to a lesser extent by the 


Hague/Visby Rules, will all increase the liability of the 


carrier to the benefit of the injured cargo owner. The changes 


are to rectify the measure of compensation recoverable under 


3:5 


the Hague Rules. This measure, it is asserted, has diminished 
to an unfair level. While the value of the sum of money fixed 
by the Hague Rules has certainly fallen, the criterion of 
fairness of itself does not apply to amounts of money. unrelated 
to circumstances. Yet the purpose of liability limitation is 
to control compensation within known boundaries regardless of 
the kind or value of the cargo, unless the owner is prepared to 
declare his goods and pay a premium on their carriage. The 
merits (‘of | this)! regime’) are’ that “ity permits bothicargo: and 
shipowner to calculate their business risks in advance, to fix 
their costs or charges, and to purchase insurance to nordedn 
levels. ietom the legal perspective, the important concern is 
whether the fixed limit of liability is at least great enough 
to induce the carrier to undertake precautions for the care of 
the cargo. If it is not, there will be no incentive for the 
carrier to fulfil his legal responsibility to look after the 
goods he is carrying, at any rate beyond the care he may be 
expected to take of his own ship that may coincidentally 


protect the cargo. 


The monetary limitation will be a sufficient inducement 
to the carrier if his liability thereby is more than the costs 
of reducing the risks of cargo loss or damage by taking 
precautions. The original sum set by COGWA in 1936 evidently 
was adequate. Although the Protocols of 1968 (Visby) and 1979 
may double the limit per package, and the Hamburg Rules may 


raise it two and a half times, depending on the Canadian dollar 
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rate against SDRs at the date of exchange, these amounts. are 
well below the compensation afforded by the Hague Rules in 1936 
money values. The highest limit, offered in the Hamburg Rules 
by weight, has been estimated to cover about 75 percent of 
Canadian cargoes. Whether. this®\ levely’ of Sindem nity) is 
sufficient to induce carriers to take care is not a matter of 
calculation, only of affirmative conjecture. In any event, it 
can be firmly said that both the amending Protocols and _ the 
Hamburg Rules will go towards reestablishing the measure of 
liability fixed by COGWA in 1936 and in that sense are fairer 
ine i today's gademietandes than the unrevised Hague Rules. In 
addition, the specification of the new monetary limits in terms 
of SDRs will encourage greater uniformity of awards under the 
Hague/Visby or the Hamburg Rules than is achieved, though 
intended, by the Hague Rules. See Chapter III.G and Appendix 


Eire 


6. Claims for losses through delay will be subject to 
their own special limits by reference to the freight. There is 
no evident reason why this is a fairer procedure of limitation. 
Although the Hague Rules do not expressly regulate delay, no 
difficulties are met in including it within the carrier's 
responsibility of care for the cargo and thus in awarding 


compensation according to the ordinary principles. See Chapter 


III.F. 


7. The limits of liability may be overreached in some 


circumstances. By common law principles of contract the 


Bly 


carrier may be prevented from limiting his liability under the 
Hague Rules if he is fundamentally in breach of his carriage 
agreement. An unjustified deviation is the common example. 
The Hague/Visby and the Hamburg Rules will explicitly regulate 
the occasions when liability limitation is lost by judging the 
carrier's behaviour according to standards of wilfulness’ and 
recklessness. One such action that is expressly mentioned in 
the Hamburg Rules will be the carriage of goods on deck 
contrary to an express agreement to stow them below deck. 
Consequently there will be a reduction in the carrier's risk of 
logs,,cof, thes benefit sof wlvabi lity se slimitation watestleast. as 
practised in Canada. The justification seems to be the 
achievement of international uniformity? inapthespplace...of 
national diversity over this matter. The occasions of reduced 


compensation to Canadian cargo owners will not be frequent. 


See Chapters III .F, G, and Il.C.l- 


8. Circumvention of the limitation on liability is also 
attempted by claimants by bringing suit against the wrongdoers 
personally. Employees, agents and subcontractors of the 
carrier are not granted the benefit of liability limitation by 
the Hague Rules and have therefore had to seek what protection 
they can from the inclusion of a Himalaya clause in the 
Carriage contract. Their success has’ been mixed. The 
Hague/Visby Rules will permit employees, and the Hamburg Rules 
will allow employees and perhaps subcontractors also, to invoke 


the same rights as the carrier regardless whether the suit is 
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framed in contract, delict or tort. The change will cause a 
Significant reduction in the Cargo owner's compensation in some 
circumstances. This risk of increased loss to the cargo owner 
is to be justified on the grounds of the comprehensiveness of 
the Rules as carriage codes. The balance of risks achieved by 
the Hague Rules included limited liabiiity 7** this !*arseripution 
was never intended to be evaded by suits against alternative 
defendants. The Visby amendments and the Hamburg Rules try to 
redress the situation to its former balance. See Chapter 


BhoA.Saande4. 
Procedures for Claims 


9. In a number of respects the Hamburg Rules will relax 
the restrictions on cargo claims. The time limits for giving 
notice of loss and for bringing suit, the choice of locations 
fone adjudication and for “arbitration “wi lieears increase. 
Consequently the cargo owner's risks of loss of his claim will 
decrease. These rules have nothing to do with commercial 
efficacy even though they have an indirect impact on the 
business risks of carriage. The fairness of legal procedures 
has to be assessed by some other criteria. Of the time limits, 
it may be said that the changes reflect the experience under 
the Hague Rules that they were too restrictive. Indeed, the 


Hague/Visby Rules would make some partial reforms= to welteve 


the pressure of time. The law does not desire to prevent 


diligent claimants from prosecuting their claims, only to cut 


off tardy ones. The Hague Rules have been found to cut off 
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claims before they can be properly organised, investigated, and 
negotiated. The regulation of the contractual terms of 
jurisdiction and arbitration is a new venture of the Hamburg 
Rules principally to give the cargo owner some choice of 
location in the face of the carrier's pre-selection by clauses 
of adhesion. The change may be said to set fairer grounds’ for 
the resolution of carriage disputes at least to the extent it 
reinforces the function of the Rules. Both the Hague and _ the 
Hamburg Rules seek to regulate the relations of the parties 


comprehensively in place of the freedom of one to dictate 


conditions for the other. See Chapter V.A, B and C. 


In summation, the Hamburg Rules will make important 
changes favouring the cargo owner in standards of care, burdens 
of proof, limits of liability and procedures for claims. The 
carrier's side will benefit from a new rule preventing 
circumvention ‘of the limits "of  LJiabilivy. ~The Hague/Visby 
Rules will partially amend the limits of liability and prevent 
their circumvention. These are all shown to encourage greater 
fairness in the sharing of the risks of sea carriage. The 
potentially unfair changes affecting live animals and the 
fundamental breach of contract, to the loss of the cargo owner, 
are not important. Therefore the Hamburg Rules are judged to 
distribute the risks of the carriage transaction more fairly 


than either the Hague Rules or the revised Hague/Visby Rules. 
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Conclusion 


On all three grounds of enquiry the Hamburg atest will 
be better than the Hague or the Hague/Visby Rules under 
contemporary conditions of carriage. They will be 
substantially more comprehensive in important ways. They will 
clarify old problems probably in more significant ways than 
they will create new obscurities. They will more fairly 
distribute the risks of carriage in those areas of change that 
are important. In sum the legal impacts of the Hamburg Rules 


favour their adoption. 
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CHAPTER VIII CONCLUSION: THE CHOICE OF FUTURE WATER CARRIAGE 


LAW 


Canada has only three choices, the Hague Rules, the 
Hague/Visby Rules or the Hamburg Rules. Mixing or meddling 
with the Rules is not an option. Each set is an 
internationally agreed regime for the uniform regulation of sea 
carriage. The uniformity it promotes would be defeated by 
individual amendment in the process of national adoption. 
Hence, the decision to be made is whether Canada should retain 
the Hague Rules as expressed in COGWA, should modernize them by 
amendment according to the Protocols of 1968 (Visby) and 1979, 
or should reform the law by adoption of the Hamburg Rules. 
These alternatives have been reviewed in depth from a legal 
perspective and canvassed summarily from a commercial viewpoint 


by this report. 


There may be considerations other than legal and 
commercial ones that have to be taken into account in deciding 
what to do about the Carriage of Goods by Water Act. Political 
factors, of both a domestic and an international character, are 
likely to be relevant. The commercial overview mentions’ the 
possibility of traffic diversion between Canada and the United 
Appendix A on the multimodal transportation of goods 


States. 


marks the advent of international regulation of this traffic 


that is complementary to the Hamburg Rules in the sea mode. 


The attitudes of Canada's major maritime trading partners, 
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Japan, the United States, Britain and the European Community, 
may also present diplomatic constraints. However, these kinds 
of political matters are outside this legal and commercial 
review of COGWA. The separate results of the legal study and 
the commercial overview both point to the’same conclusions. 
Their findings on the principal issues of concern in 


contemporary sea carriage will now be integrated. 


The unrevised Hague Rules are evidently not adequate to 
meet the needs of modern conditions of carriage in significant 
ways. The commercial overview shows that Canada's main concern 
ought to be for the owner of containerized and other general 
Cargo. Far from facilitating the movement of container 
traffic, the Hague Rules do not reach its associated problems 
of portside responsibility, transshipment, and the allocation 
of liability for concealed damage. Nor do they provide a 
measure of compensation that is in any way consistent from 
country to country, or with current cargo values, however’ the 


contents of the container are enumerated. 


The Hague/Visby Rules and their amendment by the _ 1979 
Protocol afford useful revisions of the Hague Rules regarding 
cargo compensation. The translation to SDRs as the units of 
account and the increase in monetary limits should provide an 
internationally more uniform measure of recovery for loss’ that 
would cover ae significantly greater proportion of cargoes by 
value. The introduction of liability limitation by weight 


would eradicate the problems incurred by the need to itemize 
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eRe sand. hulk cargo... for ..the Purpose of compensation. 


Otherwise, the Hague/Visby Rules do not substantially address 


the serious problems presented by containerized goods. 


Upon reflection, the Hamburg Rules appear to offer much 
more in resolution of modern Carriage problems, but at a cost. 
The chief legal costs of adopting the Hamburg Rules appear to 
be the introduction of new obscurities in the law through the 
use of untried terminology. The risk of litigation, and its 
associated costs, is thereby raised. The most obvious price of 
shifting commercial risks on to the carrier is to expect an 
increase in his P and I insurance costs, leading to increased 
freight rates for cargo owners. However, the commercial 
overview suggests that P and I contributions are not a 
significant part of a carrier's costs, nor does it indicate 
that the total distributive costs of a shipper will noticeably 


increase on this account, at least per item of cargo. 


On the beneficial side, the legal study shows that the 
Hamburg Rules, through a combination of clarifying old laws and 
applying them more comprehensively, will meet all the principal 
problems of containerized goods in ways that will also assist 
other general or bulk cargoes. Substantial changes in 
Standards of cargo care, burdens of proof, limits of Jiabidity, 


and procedures for claims are all expected to reestablish a 


fairer balance in the distribution of the risks of sea 


carriage The commercial survey notes, in addition, the 


convenience that each of these changes would afford to cargo 
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owners. The carrier's side would benefit from a fair extension 
of hiss®protect ions. to his workforce, thus preventing 
circumvention of the Rules by cargo claimants. The Hamburg 
Rules would also introduce all the advantageous revisions of 
the Hague/Visby Rules. Indeed, they will impart even greater 
clarity in the computation of liability and better coverage of 
cargo value. Altogether, the Hamburg Rules exceed all forms of 
the Hague Rules in the regulation of international carriage of 


goods by sea. 
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APPENDICES 


In the course of research for this report a number of 
problems and developments related to ocean carriage but beyond 
the scope of a review of COGWA became apparent. Some of these, 
such as the political aspects of Canadian trading relations, 
are outside the professional expertise of the research team and 
So are not the subject of any comment in this report. Other 
matters of a technical, legal character were explored in a very 


preliminary way. They are included in four Appendices on: 


A. international regulation of multimodal transportation; 

B. developments in carriage documentation, especially 
waybills; 

C. constitutional uncertainty about jurisdiction over water 
carriage; and 


D. delivery of goods under the Canada Shipping Act. 


They are offered as a brief introduction to these other 
Subjects as they relate to Canadian water carriage law. They 
present the connection with the carriage law reforms’ under 
consideration, and they suggest areas that will need 
investigation if the recommentations of this report are 
pursued. 

Other information on the application of the Rules’ by 
countries, er Pete about the limits of liability, was 


other 


collected. It is presented in three further appendices on: 
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BLL ime csr On liability under the different sets of Rules; 
F. comparative limits of liability by country; and 


G. national attitudes to the choice of Rules. 


This information is offered for comparison with COGWA. 
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APPENDIX A UNITED NATIONS CONVENTION ON INTERNATIONAL 


MULTIMODAL TRANSPORT OF GOODS 


Completed in 1980, the United Nations Convention on the 
International Multimodal Transport of Condes is the third 
United Nations maritime transport convention to be signed in 
the last decade. It follows the Hamburg Rules and the 
Convention on a Code of Conduct for Liner Conferences.2 The 
Origin of all three conventions is the Shipping Division of 
UNCTAD. Consequently, the conventions reflect the policies of 
that organization and must be viewed interdependently against 
that background. This is not the place to examine the 
Multimodal Convention in detail3 but a few comments will be 
made, first on its application and then on its interaction with 


the Hague and Hamburg Rules. 


With the container revolution that commenced in the 
nineteen fifties came the capability and desire to unitize 
cargo in order to facilitate handling and carriage and to 
eliminate labour-intensive, time consuming, traditional 
break-bulk methods. Unitization of cargo made it possible for 
goods to be shipped and carried by a variety of transportation 
modes on route to their destinations. Commercial practice 


conceived documents that would facilitate such multimodal 


carriage and also encouraged the development of a new transport 


agent who has become known as the multimodal transport 


operator He makes the original contract with the shipper and 
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undertakes to obtain the other necessary carriers and handlers 
so that the cargo reaches its ultimate destination. The 
purpose of the Multimodal Convention is to regulate multimodal 


carriage made through multimodal transport operators. 


The Multimodal Convention is mMandatorily applicable to 
every multimodal transport contract provided the state in which 
the goods are to be shipped or delivered is a party to the 
Conventionio (Articilerses (i) eiand 1 2))8 These provisions” are 
comparable to the Hague/Visby and Hamburg Rules and_ should 
result in a broad application of the Convention which the 


commercial parties cannot exclude. 


The) ‘most. ‘significant, rule of liability sin thescase oF 
‘cargo damage, wheehen Or not it is’ attributable ‘to a particular 
leg of the transport, is that the shipper can always recover 
from the multimodal transport operator. The burden is upon the 
operator to show that all measures that could reasonably be 
required to prevent the damage were taken. This fault 
provision mirrors the Hamburg Rules. The limits of liability 


in the Multimodal Convention are higher than the Hamburg Rules. 


Although many of the articles in the Multimodal 
Convention are similar to the Hamburg Rules, the two regimes 
are to coexist. They will not conflict since one covers 
contracts of carriage purely by sea and the other reaches 
multimodal transport contracts. This dichotomy is preserved in 


Article ae of the Multimodal Convention, where it states that 
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even if cargo damage is attributable to a particular mode the 
Multimodal Convention is the appropriate regulatory regime. An 
exception will be made when its limits of liability are higher 


in an applicable unimodal convention or national law. Then 


that limit, but not the entire regime, shall apply.4 


How the Multimodal Convention might impact on Canada or 
whether Canada should become a party is beyond the scope of 
chs report. These are Give eon questions in light of the 
extent of Canadian interests in containerized trade. Dees 
suggested that a shipper under the Multimodal Convention is 
better protected than under the Hague, Hague/Visby or Hamburg 
Rules since recovery will be against the operator with whom the 
contract was made reéqaraieee of where the damage happened, and 
the limits of liability would be higher. There are other 
aspects of the Multimodal Convention that may mitigate against 
these benefits to shippers. The only conclusion reached here 
is that the Multimodal Convention should not be viewed as an 
alternative to the Hague/Visby or Hamburg Rules, but it might 


be considered in conjunction with them. 
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APPENDIX B CARRIAGE UNDER WAYBILLS 
i SE NER WAYBILLS 


One of the effects of the revolution in container cargo 
and the emergence of fast container ships has been the 
development of the waybill in place... ofa, thes» bild, ,of?l dad ing. 
Modern ships travel so quickly that they often arrive before 
the bill of lading even though it is sent by air mail. In 
consequence a faster form of documentation has also been 
introduced. A waybill is like a bill of lading in that it is 
evidence of a contract of carriage and is a receipt for the 
goods carried, but it is not also a negotiable document of 
antl es The waybill cannot. be endorsed over to the consignee so 
as to enable ath to claim the goods. Instead the consignee 


named in the waybill presents himself at the place of delivery 


and proves his own identity. 


Since the waybill is not a document of title, it can be 
freely reproduced, even electroncially, and thus has_ the 
advantage of speedy transmission. In, facty itiserbacktios& 
negotiability makes it a safe document which can be handled 
easily and without fear of theft or») *Lloss-< Nevertheless, the 


waybill poses a number of problems: 


Problem I: Application of the Hague Rules 


It is conceivable that the waybillL is notegsubject to 


either the Hague or the Hague/Visby Rules because, by Article 


3o0 


I(b), they only apply to "contracts of carriage covered by a 
bill of lading or similar document of title." (emphasis added) 
Yet, it can be argued that waybills may very well be subject to 
the Hague and the Hague/Visby Rules. Remembering that the 
Rules are mandatory public policy, by reason of article III(8), 
the issuance of a non-negotiable receipt, such as a waybill, is 


only permitted under the very rare circumstances of Article VI: 


Notwithstanding the provisions of the preceding 
Articles, a carrier, master or agent of the 
carrier, and a shipper shall in regard to any 
Particular goods be at liberty to enter into any 
agreement in any terms as to the responsibility 
and liability of the carrier for such goods, and 
as to the rights and immunities of the carrier in 
respect of such goods, or his obligation as_ to 
seaworthiness, so far as this stipulation is not 
contrary to’ public policy, gor. thes ‘cance or 
diligence of his servants or agents in regard to 
the loading, handling, stowage, carriage, 
custody, care, and discharge of the goods carried 
by water, provided that in this case no bill of 
lading has been or shall be issued and that the 
terms agreed shall be embodied in a receipt which 
Shall be a non-negotiable document and shall be 
marked as such. 


Any agreement so entered into shall have full 
legal effect. 


Provided that this Article shall not apply to 
ordinary commercial shipments made in the 
ordinary course Of (trade, but (only) to other 
shipments where the character or condition of the 
property to be carried or the circumstances, 
terms and conditions under which the carriage is 
to be performed, are such as_ reasonably to 
justify a special agreement. 


In consequence, it can be strongly urged that the waybills in 
customary use in certain ordinary commercial trades are subject 


to the Hague Rules incorporated in COGWA. The mandatory 
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GharactermOf-wthe: Rules; din conjunction with the narrow 


PEOysSions, .of Articles Viv eprohibits exemption for normal 


traffic even by waybill. 


When the United Kingdom adopted the Hague/Visby Rules 
the implementing act made them apply with statutory force to 
any non-negotiable receipt, such as a waybill, that is so 
marked and "expressly provides that the Rules are to govern the 
eontractiras -if the receipt’ were «a. bill of lading."1l The 
legislation did not clarify the problem in issue, namely 
whether a waybill lacking a clause paramount is subject to the 
Rules. The Hamburg Rules would solve the problem by 
Stipulatings «in iyArticlec 2d) athattsthegriowiil Mapp yettoralt 

contracts of carriage between two different states." This 
change is a major advantage of the Hamburg Rules over the Hague 


Rules. 


Problem II: The Effect of Incorporation of the Hague Rules 


As a matter of practice, all waybills incorporate the 
Hague or the Hague/Visby Rules. However, this incorporation 


can be less than completely effective because some courts have 


y 


-said that, when the Rules are brought into operation by 


agreement, they have the same status as any other clause of the 


contract and the over-riding consequence offArtiele?s TIL(S) xs 


not ».felt: Thus the U.S. Court of Appeal held in Pannell v. 


U.S. Lines Co.% that where a statute is incorporated by 


reference its provisions are merely terms of the contract 
al 
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evidenced by the bill of lading. Pannell only means, however, 
that in such circumstances the bill of lading and the Hague 
Rules must be construed together according to their sense and 


meaning.3 The same position was taken by a Canadian court in 


respect, to, incorporation (of the Hague ws Rudessantos bis sor 
lading.4 Even the House of Lords came to the same conclusion in 
regard to the incorporation of the Hague Rules into a charter 
party.° No reported case about the incorporation of the Rules 
into a waybill seems to have arisen yet, but there is no reason 


to believe the conclusion would be different. 


The problem could be solved if the clause incorporating 
the Rules into the waybill were to stipulate clearly that they 
shall take precedence over the other clauses. This is what the 
bildvot lading of Overseas Containers Limited would seem to do, 
although not by specific language. The clause uses the word 


"warranted": 


"This Waybill is deemed to be a contract of 
carriage as defined in Article 1(b) of the Hague 
Rules and Hague/Visby Rules, but it is nota 
document of title to the Goods. The Contract 
evidenced by this Waybill is subject to the 
Carrier's standard Bill of Lading terms’ and 
conditions and tariff for the relevant trade, 
copies of which may be obtained from the offices 
of. ithe, Carrier “and. itnose, | Otis Nissmanenoriuzeda 
agents. Except for live animals, and Goods which 
are stated herein to be carried on deck, these 
terms and conditions are warranted, in respect of 
the sea portion of the transit, to apply the 
Hague Rules or the Hague/Visby Rules, whichever 
would have been applicable if the Carrier had 
issued a Bill of Lading instead of this Waybill." 
(emphasis added) 6 
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The General Council of BELtish=shipping=(GeGesy sey sea 


waybill is more detailed and explicitly gives precedence to the 


Hague On the Hague/Visby Rules over the other standard 


conditions of the carrier. The G.C.B.S. clause reads as 


follows: 


The contract evidenced by this Waybill is subject 
to the exceptions, limitations, conditions and 
liberties (including those relating to 
Ppre-carriage and on-carriage) set out in the 
Carrier's Standard Conditions of Carriage 
applicable to the voyage covered by this Waybill 
and operative on this date of issue; if the 
Carriage is one where had a Bill of Lading been 
issued the provisions of the Hague Rules 
contained in the International Convention for 
unification of certain rules relating to Bills of 
Lading dated Brussels, 25th August 1924 as 
amended by the Protocol signed at Brussels on the 
23rd February 1968 (the Hague/Visby Rules) would 
have been compulsorily applicable under Article 
X, the said Standard Conditions contained or 
shall be deemed to contain a Clause giving effect 
to the Hague/Visby Rules. Otherwise the said 
Standard Conditions contain or shall be deemed to 
contain a Clause giving effect to the provisions 
of the Hague Rules. In neither case shall _ the 
proviso to the first sentence of Article V of the 
Hague Rules or the Hague/Visby Rules apply. The 
carrier hereby agrees: (i) that to the extent of 
any inconsistency the said Clause shall _ prevail 
over the said Standard Conditions in respect of 
any period to which the Hague Rules or the 
Hague/Visby Rules by their terms apply, and (ii) 
that for the purpose of the terms of this 
Contract of Carriage this Waybill falls within 
the definition of Article 1(b) of the Hague Rules 


and the Hague/Visby Rules.’ 


Of course, the incorporation of the Rules into the 
waybill would be even stronger if the operative clause were 


stamped or typed onto the document, but this is not practical. 


Shey) 


Problem III: Taking Suit under a Waybill 


Waybills also present problems about the right to take 
suit. While a shipper may sue upon the contract of carriage, 
the consignee may only do so by virtue of the Bills of Lading 
Act.8 Section 2 of the Canadian Bills of Lading Act reads: 

Every consignee of goods named in a bill of 

lading, and every endorsee of a bill of lading to 

whom the property in the goods therein mentioned 

passes upon or by reason of such consignment or 

endorsement, has and is vested with all such 

rights.of action and «isis subject! stoma ling such 
liabilities in respect of such goods as if the > 
contract contained in the bill of lading had been 

made with himself. 

Since this legislation only applies to bills of lading, 
the consignee of goods under a waybill is not necessarily 
invested with the rights of the shipper. In consequence, the 
consignee may have difficulty in bringing an action in contract 
for cargo damage. The carrier may also withhold settlement of 


a just claim because he is not certain with whom he_- should 


settle. 


To overcome this uncertainty, Overseas Containers 


Limited (0.C.L.) has put the foilowing clause in its waybill: 


Unless instructed to the contrary by the Shipper, 
the Carrier will, subject to the aforesaid terms 
and conditions, process cargo claims with the 
consignee named in this Waybill. Such 
settlement, if any, shall be a complete discharge 
of the Carrier's liability to the Shipper. 


The waybill of the General Council of British Shipping 
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(GUC SB. S <1) is different and attempts to go even further. ine 


tries to transfer the benefits of the carriage contract to the 
consignee, who also purportedly undertakes all the 
responsibilities of the shipper. The G.C.B.S. wavhbill reads: 
The Consignee by presenting this Waybill and/or 
requesting delivery of the goods’ further 
undertakes all liabilities of the Shipper 
hereunder, such undertaking being additional and 
without prejudice to the Shipper's own Liabi litye 
The benefits of the contract evidenced by this 
Waybill shall thereby be transferred to the 
consignee Or other persons presenting this 
Waybill. 
Does the G.C.B.S. waybill give a clear cut right to 
take suit? One doubts if the issuer of the waybill could 
contest that right. However, the right to proceed against the 


ship, the shipowner, or a demise charterer, if not the issuer 


of. the: waybill,.is.doubtful,, or) ati leastediffiicult. 


In an attempt to make the stipulations of the snioger 
binding upon the consignee the O.C.L. and the G.C.B.S. 


waybills contain the following clause: 


The shipper accepts the said Standard Conditions 
on his own behalf and on behalf of the Consignee 
and the owner of the goods and warrants that he 


has authority to do so. 


Finally, there is the problem ofctaking*sugit taetort. or 
delict.2 Two recent English judgments on the rights of cargo 
owners to take suit are especially pertinent to actions for 


damage to cargo carried under waybills. 
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Tne steher SelakieeMusitae ner. (as he then was) notes 


generally that:1l0 


Under English law, the fact that a person has 
taken delivery from a carrier of damaged goods, 
in respect of which he has paid the purchase 
price does not in itself entitle him ‘to pursue an 
action against the carrier in respect of the 
damage. Something else must be shown. 
Mustill J. believed he was bound by the Wear Breeze.tl 


Consequently the only person who can sue in tort in respect of 
cargo damage, he said;1l2 

he is a person who was the owner of tne goods, 

or entitled to possession of them at the time 

when the tort was committed, that is to say in 

the case of a claim in negligence at the time 


when the goods suffered Jamage. 


In the case at hand the cargo was shipped to various 
claimants under identical bills of lading and the shipments’ on 
board were indistinguishable. In consequence ownership did not 
pass until the cargo was ascertained under the Sale of Goods 
Act s. LG. This would normally be at discharge when the 
various lots destined for individual consignees were separated. 
All the cargo except claimant's cargo was discharged at Hamburg 
and when the ship arrived at Karlshamms, water entered the ship 
due to the carrier's fault and the cargo was damaged. On board 
was claimant's cargo under six bills of lading and extra 
over-shipped cargo purchased under contract by claimant and for 


which no bills of lading had been issued. 


It was held that it was not necessary to separate and 
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ascertain individual bill of lading shipments addressed to the 
Same consignee. Thus claimant became owner at Hamburg and 


could sue in tort for the Fault committed later at Karlshamms. 


It is interesting that Mustill J. did not believe that 


there was a right to sue in contract:13 


Bills of lading which have become by a process of 
exhaustion, the only remaining documents of title 
in respect of an undifferentiated bulk do not 
ipso facto become transformed into documents of 
title for the whole of the bulk. As regards the 
balance (not shipped under bills of lading) this 
would be held by the carriers as bailees for the 


shippers. 
Four months later in Irene's Success,14 mr. Justice 
Lloyd reviewed the previous jurisprudence and held that 


e 


Claimants who were C.I.F. buyers of a cargo of coal but who 
could not sue in contract because they were never holders of 
the bill of lading could nevertheless sue in tort even although 


they were not the owners of the coal when the damage was done. 


Lloyd J. relied on Lord Wilberforce's judgment in Anns v. 


Merton London Borough Council:15 


First one has to ask whether, as between alleged 
wrongdoer and the person who has suffered damage 
there is a sufficient relationship or proximity 
or neighbourhood such that, inn pthe reasonable 
contemplation of the former, carelessness on his 
part may be likely to cause damage to the latter 
-~ in which case a prima facie duty of care 
arises. Secondly, if the question ne angyeese 

i ivel 1G is necessary o consider 
Bec, he ravaee any considerations which ought 
to negate or to reduce or limit the scope of the 
duty or the class of person to whom Lb is owed or 
the damages to which a breach of it may give rise 
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Lloyd J. then concluded that there was 


--. sufficient relationship of proximity between 
thevthe /plaintiirss ase Cui ft. buyers and the 
defendants as ocean carriers, such that 
defendants ought reasonably to have contemplated 
that carelessness on their part in carrying the 
goods would be likely to cause damage to 
plaintiffs.16 


Nor did he see any argument of policy against such a 
conclusion, thus complying with Lord Wilberforce's second rule: 
But if I may express my own tentative view, it 
would be that it would require a duty of care in 
the present case, arising out of so close a 
relationship as that which existS between a 


Carrier and arc.is fs)’ puverpa tobe exctuded. 7 


Finally, he refused to follow the Wear Breeze: 


For the reasons which I have given, TI would hold 
that if the Wear Breeze were oa decided today, 
it would be decided differently.1l 


Problem IV: The Waybill as Evidence of the Goods 


Another possible lack of benefit to the consignee by 
waybill is his inability to rely upon it as evidence of the 
shipment of the goods. The Bills of Lading Actsl9 permit the 
consignee to introduce his bill of lading as _ conclusive 
evidence in some circumstances. Section 4 of the Canadian 


Bills of Lading Act reads: 
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Every bill of lading in the hands of a consignee 
or endorsee for valuable consideration, 
representing goods to have been shipped on board 
a vessel or train, is conclusive evidence of such 
shipment as against the master or another person 
Signing the bill of lading, notwithstanding that 
such goods Or some part thereof may not have been 
so Shipped, unless such holder of the bill of 
lading has actual “notice, Vat the time Rot 
receiving it, that the goods had not in fact been 
laden on board, or unless such bill of lading has 
a Stipulation to the CONEEAGLY; DU tates masiea mor 
other person so signing may exonerate himself in 
respect of such misrepresentation by showing that 
it was caused without any default on his part, 
and wholly by the fault of the shipper or of the 
holder, or of some person under whom the holder 
claims. 


Since a waybill is outside this legislation, the consignee does 


not have the benefit of estoppel as to the shipment of the 


goods granted to a holder of a clean bill of lading. 


If waybills are within the application of the Hague 
Rules, then arguably, by virtue of “Article ~TIIW4), they do 
provide "prima facie evidence" of the receipt of the goods by 
the carrier, but this is not as strong as the "conclusive 
evidence" of shipment under the Bills of Lading Act. The Visby 
amendments to the Hague Rules Ravoeacred a sentence to Article 
III(4) creating an estoppel analogous to the Bills of Lading 
Acts. This provision might appear to benefit a consignee under 
a waybill that incorporates the Hague/Visby Rules, but the 


British Carriage of Goods Act specifically excludes its 


application to non-negotiable receipts. 29 
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Problem V: Application of the Himalaya Clause 


Waybills regularly contain Himalaya clauses, which Limit 
the liability of stevedores, terminal agents and other 
subcontractors. The reasoning for holding valid such third 
party benefits has usually been based on Lord Reid's four rules 
of agency in Midland Silicones v. Scruttons.21 actually there 


were five rules. Lord Reid's famous dictum is as follows: 


I can see a possibility of success of the agency 
argument if (first) the bill of lading makes it 
clear that the stevedore is intended to be 
protected by the provisions in it which limit 
liability, (secondly) the bill of lading makes it 
clear that the carrier in addition to contracting 
for these provisions on his own behalf, is also 
contracting as agent for the stevedore that these 
provisions should apply to the stevedore, 
(thirdly) the carrier has authority from the 


stevedore to do that, or perhaps later 
ratification by the stevedore would suffice, and 
(four tht.) that any difficulties about 


consideration moving from the stevedore were 

overcome. And then to affect the consignee it 

would be necessary to show that the provisions of 

the Bills of Lading Act, 1855, anply. 
Lt, is the fifth rule, -- "And then to affect the consignee it 
would be necessary to show that the provisions of the Bills of 
Bading: “Act™ \i.. apply." -- that causes particular difficulty 
for waybills. Since waybills are not subject to the Bills of 
Lading Acts, neither the rights nor the liabilities of the 
terms of carriage, ine doding any Himalaya clause, are vested in 
the consignee.22 Consequently, it is doubtful if the contract 
between the shipper and the carrier, acting as the agent of 
stevedores ol other cargo handlers, is binding on the 


consignee. 
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However, carriers today rely not only on the Himalaya 
clause but also on circular indemnity clauses which read: 

Sub-contracting: sua eee (2) The Merchant 

undertakes thatecnoteedaimahese shall be made 

against any e+e sub-contractor of the carrier 

which imposed or attempts to impose upon any of 

them eee any liability whatsoever in connection 

with the goods and, if any such claim ... should 

nevertheless be made, to indemnify the Carrier 

against all consequences thereof ... 
Such a clause was upheld in the bill of lading case of The Elbe 
Maru. 23 The court exercised its discretion to stay the action 
of the merchant upon the application of the carrier and _ thus 
enforced the contractual obligation between them not to sue the 
subcontractors. Incidentally, the court noted that, although 
the subcontractors were grossly negligent, their conduct did 
not constitute a fundamental breach of the carriage agreement 


soO..as «4,to,, prevent -the,.carrieri}s «<applieatron. ,togrhalies the 


litigation based upon a term of that contract. 


Problem VI: Identity of the Carrier 


The G.C.B.S. sea waydill contains an identity of 


carrier clause as follows: 


Notwithstanding anything contained ine the said 
Standard Conditions, the term Carrier in tnis 
Waybill shall mean the Carrier named on the front 


thereof. 


Such a clause, like the demise clause, has been held 


24 
valid although there are strong arguments to the contrary. 


The main argument why the demise clause is invalid is that it 
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is'contrary sto Article# 1118) Nof=the Hague *Ruies which forbids 
exculpatory clauses. If the Hague Rules do not apply to 
waybills,?> or if they do apply only by incorporation so that 
they do not take precedence over any ocrhner clause of the 
waybill,26 the identity of carrier clause may be valid. Then 
suit could not be taken against the shipowner if it was not 
named as the carrier on the face of the waybill. The Hamburg 
Rules would solve the problem by defining carriers and actual 


carriers 'in Article? 1(1) > 48 -(2) vand*holdingsthemijointiy and 


severally liable under Article 10. 


Problem VII: Stoppage in Transit 


The fact that the waybill is evidence of a contract 
between the shipper and tne carrier provides one of its 
strengths. Since the shipper controls both the shipment and 
the waybill during transit, he can redirect carriage of the 
cargo by» instructions’ [to tthe carrier at any time before 
delivery to the consignee. Such redirection or stoppage in 
transit, or the threat of it, is upsetting to the consignee but 


he can do nothing about it because his is not vested by the 


Bills of Lading Acts with all the rights of the shipper.2/ 


Problem VIII: Negotiability 


The last important problem concerning waybills arises 
from their most distinctive characteristic - they are not 
negotiable. Although this is their raison d'etre, problems are 


caused when goods are sold in transit, especially when they are 
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sold many times. Since there is no document that can be 


endorsed over to a Purchaser, ownership is difficult to 
transfer and then to prove. On the other hand, lack of 


negotiability prevents considerable fraud. 


The 0.C.L. waybill tries to take account of transfers 
of ownership of the goods by. providing for delivery 


instructions from the consignee as follows: 


Delivery will be made to the Consignee named, or 
his authorized agent, on production of proof of 
identity at the place of delivery. Should the 
Consignee require delivery elsewhere than at the 
place of delivery as shown below then written 
instructions must be given by the Consignee to 
the Carrier or his agent. Should delivery be 
required to be made to a party other than _ that 
named as Consignee, authorization must be given 
in writing by the Shipper to the Carrier or his 
agent. 


Waybills are used extensively in the tanker trade where 
negotiability is feared. New systems of registration of 
ownership of oil cargoes with banks and bank guarantees are 
springing up. A universally acceptable system is still in the 


future, however. 


Conclusion 


Waybills are now used very extensively, especialiy in 


whe container trade. They solve a number of problems PAs MTs 


others The Hamburg rules at least apply to waybills and in 


this respect are an improvement over thes q Hod veaweny Se - fae 


remaining problems resulting from waybills will have to be 


347 


solved by more sophisticated contractual terms in the waybills 


themselves, by new banking and commercial practices, and 


perhaps by amendments to the Bills of Lading Acts. 
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APPENDIX C CONSTITUTIONAL JURISDICTION OVER THE WATER CARRIAGE 
OF GOODS 


Carriage of goods by water is relatively unaffected by 
jurisdictional problems between the Federal and Provincial 
governments. The British North America Act gives to the 
Federal Government the exclusive legislative authority over 
"navigation and shipping" as well as "the regulation of trade 


and commerce".1 


Constitutional problems arise in carriage of goods by 
water when the damage occurs before loading or after discharge 
in a province. Suits for damage ashoré have been taken in the 
Federal Court of Canada, and in provincial Supreme Courts where 
provincial law has yas applied. The Federal Court Act gives 
jurisdiction to that Court over "Canadian maritime law" and, in 
Particular, “claims .in respect.of stevedoring".2 The meaning to 
be attached to "Canadian maritime law" is unclear and has been 


part of the entire uncertainty that currently exists about the 
jurisdiction of the Federal Court.3 


The critical question of whether "navigation and 


shipping" gives the Federal Government legislative competence 


as regards carriage of goods by water where the incident that 


causes damage occurs ina province has never been addressed. 


The Federal Government has assumed this legislative competence 
in passing the Hague Rules in COGWA and the before-loading and 


35.1. 


after-discharge sections of the Canada Shipping Act. Court 
opinion has been that "shipping" should be construed broadly,4 
but uncertainty remains. It could be argued that’ the 
occurrence of damage before loading or after discharge would be 
incidental to the international or the inter-provincial 
carriage, which, therefore, permits federal law to apply. The 
question will need to be concluded in the context of resolving 


the whole constitutional uncertainty about jurisdiction over 


Canadian maritime law. 
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APPENDIX D DELIVERY PROVISIONS OF THE CANADA SHIPPING ACT 


Carriage problems that arise after discharge of the 
cargo have already been discussed at SChapter°Il.B.4. The 
report points out the uncertainties that will continue about 
the responsibility for delivery whether the Hague Rules or the 
Hamburg Rules are applied. This appendix addresses the 
question how adequate provisions should be made in Canadian 
law. Specifically, should the delivery provisions of the 
Canada Shipping Act be revised in the context of the new 
Maritime Code or in a reformed COGWA? This appendix is a 
reprint. of an» interim report -done at the ‘request of the 
Department of Transport in June 1981. Our opinions are 


unchanged. 
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Delivery of Goods 


Maritime Code or COGWA 


Recommendation by the Dalhousie Ocean Studies Programme 


18 June 1981 


The Canada Shipping Act has already been identified in our 
projected table of contents for the COGWA Review as one of a 
number of related topics for consideration. The Act raises 
several matters of concern to cargoes, as opposed purely to 
Shipping, and consequently impacts with COGWA. This memorandum 
is a preliminary comment in response to the interim enquiry 


from DOT on delivery of goods in particular. 


The Present Provisions of the Canada Shipping Act 


The specific question is whether it would be appropriate to 
deal with delivery of goods in a revised COGWA rather than in 
the new Maritime Code. The reference to "delivery of goods" is 
to the Canada Shipping Act ss. 666-674. These sections by no 
means encompass all the law affecting discharge and delivery of 
cargo: much of it exists at Common Law. Sections 666-674 
appear to have been modelled directly on the U.K. Merchant 
Shipping Act, 1895, ss. 492-501. They deal with two distinct 


matters - delivery of goods and liens for freight. 


In outline, section 666 permits a shipowner to discharge cargo 
where the consignee has not taken delivery in a reasonable 
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time. The reason for the consignee's inability or 
unwillingness to receive goods is immaterial to the application 
of this section (Carver, 12 ed. para 1032). The shipowner must 
deliver the goods to a wharf or warehouse. This discharge of 
cargo appears to terminate the shipowner's responsibility for 
the safety of the goods, (Carver, para. 1038; Payne & Ivamy, 10 
ed. p. 135), but what, if any, further responsibilities he may 
continue to bear, or which the warehouseman may then incur, for 
delivery to the consignee is unclear in the Act and is still 
unsettled. Furthermore, the statutory distribution of 
responsbilities may also occasion difficulties with contractual 


obligations about demurrage (Scrutton, 18 ed. art. mL 50)e 


The reasonable time within which the consignee must accept 
delivery of the goods ie either the’ time established in the 
agreement, bill of lading, or charter party, or within seventy- 
two hours of the report of the vessel. A shipowner's notice of 
readiness to unload is not required at Common Law (Payne & 
Ivamy p. 128). However, where the consignee is ready to take 
delivery elsewhere than the ship is discharging, section 666(5) 
requires the shipowner to give twenty-four hours notice in 
writing of his readiness to deliver the goods. Even so, 
failure to give this notice does not relieve the consignee of 
the duty to take delivery within a reasonable time after he 
knows he can have the goods (Carver para. L035). These 
only partially deal with timeliness at 


provisions obviously 


discharge Modern ocean traffic conditions may require rather 


Eos) 


fuller statutory regulation for efficient trading. 


In any event, section 666 may not bind the shipowner. In the 
face of different arrangements between the parties to the 
Carriage contract, either by agreement or by a custom of the 
port, the statute will not prevail (Carver para. 1036). 
Indeed, shipowners very frequently demand that consignees take 
delivery at the moment of discharge of the cargo over the 
ship's rail and that all their responsibilities for the goods 
cease from that moment, e.g., the London Clause. Such 
non-responsibility clauses have been enforced in Canada (Tetley 
De 2osye What, if any,’ rights. -either ans innocéentenorira 
defaulting consignee may then have are wholly and unhelpfully 


outside the statutory provisions. 


Sections 667-674 regulate a shipowner's lien for freight and 
other charges on the landing of cargo. The statute provides a 
method for the shipowner to enforce his lien even though the 
goods have left his possession and are now in the hands of a 
warehouseman, By giving written notice on landing the goods 
under 667, the shipowner may protect his lien through the 
warehouseman. Sections 668-674 distribute the rights. and 
responsibilities between the shipowner and the warehouseman as 
to the goods, or a deposit by their owner against them, in 
payment of his lien and his storage charges respectively. The 
Act does not create the shipowner's lien: it arises and is 


otherwise governed by common law. Nor is it clear whether’ the 
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Statutory enforcement Procedures apply only to those goods 
discharged in conformance with s. 666 (Stanton, vol. Pe CAO 7i6; 


Pes '20,0/)% Further, the wording of the provisions clouds the 


scope of liability of the warehouseman for misperformance of 


his statutory responsibilities to the shipowner. 


These are the main aspects of the delivery provisions in the 
Canada Shipping ACTH It is @eviddent ptheyadare bfudleoot 


uncertainty and far from being a complete code. 


The Provisions of COGWA 


COGWA is an act designed to apply the Hague Rules in Canadian 
law and does not deal with any subjects beyond them. There are 
many commercial problems in ocean transportation that are quite 
bursts the Hague Rules and thus of COGWA. This narrow 
approach in COGWA reflects the model of the U.K. Carriage of 
Goods by Sea Act, 1924. The content of COGWA is an exclusive 
and mandatory set of internationally uniform rules to 
distribute the responsibilities for sea-going transportation. 
They operate on the bill of lading between the shipowner and 


the cargo owner so as_ to share out both the commercial and 


shipping risks to both parties. 


The Hague Rules, which appear as a schedule to the implementing 
act, apply to the relations between the shipowner, the shipper, 
and the consignee from the time when the goods are loaded on to 
the time they are discharged (Art. T(e)). The meaning of 
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"discharge", as also of "Delivery" in Act III(6), is undefined 
and has received much interpretation by the courts and in 
commercial practice. The Visby Amendments do not affect these 
terms in the Hague Rules. Apart from these uncertainties, it 
is apparent that the delivery provisions of the Canada Shipping 
Act substantially apply to the consignee's goods only after 


their discharge, i.e., after the Rules in COGWA are spent. 


Under the Hamburg Rules, which might be implemented in a 
revised COGWA, the carrier's responsibility extends until the 
moment when the goods are delivered. Art. 4(2)(b) expressly 
deals with “cases where the consignee does not»receive: the 
goods from the carrier" by requiring delivery: 

s- oo by ’placings them) at othe @disposal@vor the 

consignee in accordance with the contract or with 

the law or with the usage of the particular 


trade, applicable at the port of discharge. 
(emphasis added) 


Thus it appears that the Hamburg Rules anticipate the situation 
described in the Canada Shipping Act s. 666, although this 
result may not have been the one envisioned (L. Peyrefitte, 


"The Period of Maritime Transport" in Mankabady p. 134). 


Reasons For and Against Moving the Delivery Provisions 


The reason suggested by DOT for the removal of the delivery 
provisions to a revised COGWA is that their subject matter is 


entirely commercial and has nothing to do with the carrying 


eieys | 


Ship as such. There is an implied premise to this reason that 


COGWA concerns commercial incidents only and the Canada 


Shipping Act affects Ships exclusively. We doubt the clarity 


of these distinctions. 


Legislative enactments should exhibit discernable policy and 
cohesiveness. COGWA does in a limited way as the implementing 
vehicle for the Hague Rules. It does not pretend to be a code 
of carriage law. The Canada Shipping Act also shows cohesion 
but in a sweeping way as the catch-all of shipping law 
generally. The Maritime Code, as its very name suggests, will 


pursue the same end with, hopefully, greater success. 


To include any of the delivery provisions in COGWA would 
require a considerable broadening of its scope, quite out of 
its present character. The same 2 tate Snare to a lesser 
extent, would be felt on a COGWA revised to incorporate the 
Hamburg Rules. The range of (in) compatibility between COGWA 
and the Canada Shipping Act may be judged from these 


comparative tables: 
S. 666 


i) deals with conditions of delivery, 

ii) applies between shipowner and cargo owner, 
iii) applies to goods arriving in Canada, 

iv) is not dependent on the existence of a bill of lading, 


charter party or other agreement, 


soe 


v) 


i) 


ty) 


aes a 


iv) 


v) 


TI) 


i) 


ii) 


1) 


is commercial in nature. 
COGWA 


operates only until discharge, though the Hamburg Rules 
will include delivery, 

applies between shipowner and cargo owner, 

applies only to outward traffic, though the Hamburg Rules 
may extend to goods arriving, 

deals only with bills of lading and similar documents, 
but not charter parties, 


regulates both commercial and shipping matters, 
SS. 667-674 


deal with liens on goods for freight and other charges, 
apply between shipowner, cargo owner and warehouseman, 
apply to goods arrived in Canada, 

are not dependent on the existence of a bill of lading, 
charter party or other agreement, 


are commercial in nature. 
COGWA 


does not deal with liens at all, 

applies between shipowner and cargo owner, but not to 
third parties such as warehousemen, 

applies only to outward traffic, though the Hamburg Rules 


now extend to goods arriving, 
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iv) deals only with bills of lading and similar documents, 


but not charter parties, 


v) regulates both commercial and shipping matters. 


It is evident that the delivery provisions of the Canada 
Shipping Act would not fit well in COGWA, even if revised to 
accomodate the Hamburg Rules. COGWA is well known as the 
instrument that effects the international rules of carriage. 
There is nothing to be gained by loading it with extraneous 
domestic rules of commerce. The apparent attraction Of 
individual codes of carriage and of shipping law only 
encourages a futile search. The Hague and Hamburg Rules’ both 
show that the interests of shipowner and cargo owner are too 
interdependant to be separated. Even if the delivery 
provisions were translated to COGWA, cargo owners would still 
need to refer to the Canada Shipping Act for any number of 
ship-centered matters, such as dangerous goods (ss. 450-451), 
wrecks (ss. 500-513), salvage (ss. 515-530), “port | wardens! 
surveys of cargo (ss. 609-634), collisions (ss. 638-646), 
limitation of liability (ss. 647-655), and loading and care of 
goods (ss. 656-60). Finally, a great part of the law affecting 


cargoes lies outside both acts altogether. 


For these reasons we recommend against moving the delivery 
provisions into COGWA in any form. We hope that the new 


Maritime Code will contain better provisions on delivery, which 


will interact more easily with related law, including COGWA. 
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APPENDIX E TABLE OF LIMITS OF LIABILITY UNDER THE RULES 


Stated Units of Account Canadian Dollar 


Equivalent 

Per Package Per Kilo Per Package Per Kilo 
Hague Rules $500 Can. — 500 - 
1977 Gold 400 Ster. - 900 - 
Clause Agreement 
Hague/Visby 10, 000, francs.7 30, francs 995 3 
Rules 
1979, Protocol 667 SDRs 2 SDRs 17,000 | 
to Hague/Visby 
Rules 
Hamburg Rules 835 SDRs 2.5 SDRs 1,250 3S 
Multimodal 920 SDRs Ze OMODRS 1, Be, 4.12 
Convention 


St al ta te ee 


NOTE: 1. Roughly estimated per Chapter III .G, paragraphs 14, 
26" and’ 27. 
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APPEND 
IX F COMPARATIVE TABLE OF LIMITS OF LIABILITY By COUNTRY 
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HAGUE RULES HAGUE/VISRBY RULES 


89E 


~ (1924) SST HRT) Rese 
: a UieS: U.S: 
(approx. ) (approx. ) 
Country Date Per Package $ Date Per Package $ 
Poland Dec. I, 1961 May 1980 
Portugal Feb. 1, 1950 12,500 (Escudos) 
South Africa June 27, 1951 R. 200 Siler - - - =i 
(Merchant Shipping 
Act 1951) took effect 
1 Jan. 1960) 
Spain July 31, 1930 $5,000 $55 — - - ; == 
(only in force 
by 1950) 
Sweden Act of June 5, 1800 Kr. $350 Jan. 1, 1976 10 000 pgf 
1936 (1936:277) (per package) or 
(Swedish Kroner) 666.67 SDR or 
3885 Kroner $777.00 
30 pqf (per kilo) 
or 2 SDR=0r 
11.65 Kroner Bes 33: 
Switzerland 1954 Swiss francs ~ $950 Dec. 12, 1975 2000 Sw. Fr. $950 
2000 per package 
6 Sw. Fr. 


per kilo 2.85 
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APPENDIX G COMPARATIVE SURVEY OF NATIONAL ATTITUDES LQ. THE 
CHOICE OF RULES 


Australia is considering the whole question of carriage of 
goods by sea and "is likely to accept the Hamburg Rules’ and 


appropriate legislation. Consideration is also being given to 


the Multimodal Convention of 1980". 


Belgium adopted the Hague/Visby Rules of 1968 on December 6, 
1978 but they have not been incorporated as yet into Belgian 
domestic law by the amendment of article 91 of the Maritime 
Code. Thus the Hague/Visby Rules apply internationally while 
the Hague Rules apply internally, but it must be remembered 
that? Belgium has “vintually no einternal seantratficanitt is 
possible that the Hamburg Rules will be adopted if other 
European nations do. It is impossible to predict if the 
Multimodal Convention will be adopted. Belgium has not adopted 


SDRs in respect to the Hague/Visby Rules. 


Brazil has not entered into the Hague Rules and so the adoption 
of the Hague/Visby and the Hamburg Rules is not likely in the 
foreseeable future, while the "Multimodal Convention contains 
very controversial aspects". Carriers usually stipulate 


U.S. $500 per package in their bills of lading. 


Chile has not adopted the Hague Rules and relies on its 
traditional commercial code. Nevertheless, when Chile does act 


it is likely to include the Hamburg Rules by amendment into the 


© ot 


Commercial Code. Presently carriers voluntarily incorporate 
the Hague Rules into their bills of lading and usually apply 


the U.S. $500 per package limitation as well. 


People's Republic of China "We have not yet acceded to _ the 
Hague Rules, the Visby Rules, the Hamburg Rules or _ the 


Multimodal Convention 1981, and we do not have any legislation 
in this respect in China. We are sure, however, that the 
relevant, (organizations in) this. country owill study those 
Conventions and make a decision. At present, some of the 
provisions in the Hague Rules have been adopted into’ the 
conduct of ocean shipping business in this country. For 
instance, the bill of lading of the China National Foreign 
Trade Transportation Corporation expressly provides: "Clause 4 
Hague Rules: This Bill of Lading shall have effect: in respect 
of Carrier's Liabtiaities:, responsibilities, rights and 
encase. subject to the Hague Rules contained in the 
International Convention for the Unification of Certain Rules 
Relating to Bills” of ‘hading 1924." Créuse il “of ‘the = Bill. ot 
Lading provides: "Notwithstanding Clause 4 of this Bill of 
Lading the limitation of liability under the Hague Rules, the 
amount of compensation shall be deemed to be RMB Y700 per 
package or unit". Another instance is one Bill of Lading of 
China Ocean Company. Although it does not expressly refer to 
the Hague Rules, the provisions of the Carrier's liabilities, 
responsibilities, rights and immunities, are. in «fact in 
conformity with those in the Hague Rules. The amount of 


S02 


compensation is also RMB Y700. 


Columbia has adopted neither the Hague nor. the Hague/Visby 
Rules. It is studying the Hamburg Rules and would probably act 


in concert with other South American nations. 


Denmark has ratified the Brussels Convention of August 25, 1924 
(the Hague Rules). It was introduced into Danish law by Act 
No.4 150 of, May,.1937 (konnossementsloven) and came into force 
On January 1 1939. Denmark has also ratified the Brussels 
Protocol of February 23, 1968, without however, denouncing the 
Convention of 1924. The Convention of 1924 as amended by the 
Protocol of 1968 (the Hague/Visby Rules) has been introduced 
into Danish law as a part of the Maritime Code (Sloven). It 
came into force for transport within and between Denmark, 
Norway eg Beieden ons. July 1,.1974,-andsalso (for Finland on 
Octobers!|, 1975. eFromeduney 23 Lovet Canecmanln (OnE EOnC Cm 
accordance with its general rules of scope of application. 

The Hague Rules apply if the bill of lading is issued in 
a State party only to the Hague Rules. The Hague/Visby Rules 
apply in the cases mentioned in article 5 of the Protocol of 
1968. In addition, they apply to carriage under a bill of 
lading issued in a State, party neither to the Hague Rules nor 
to the Hague/Visby Rules if the carriage is to Denmark, 
Finland, Norway or Sweden. And, finally, they apply, «ato all 
carrige, whether under a bill of) cladding on not, wethinvor 


between the four countries just mentioned. 
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The unit limitation in the Hague Rules is 1800 Danish 
Kroner. In the Hague/Visby Rules it is 10,000 Poincare francs 
per package and 30 Poincaré francs per kilo in accordance with 
article 2 of the Protocol of 1968. This corresponds at present 
to about 5,000 Danish Kroner and 15 . Danish Kroner, 
respectively. By Danish law, conversion from Poincaré francs 
to Danish Kroner takes place according to the value of the day 
of payment. 

Denmark has signed the protocol of 1979 which would - 
convert the 10,000 francs and the 30 pgf in the Hague/Visby 
Rules to SDRs. This 1979 Protocol has not come into effect. 
However as of lst April 1979, 30 francs corresponds to 2 SDRs 
and 10,000 francs to 667 SDRs. One SDR corresponds to about 
8.35 Kroner. One U.S. dollar corresponds to about 7 Danish 
Kroner. 

It follows from the ratification of the Hague/Visby 
Rules that the Himalaya Clause is part of Danish Law. To the 
extent that, in any individual case, the stevedore or other 
similar party is regarded as a servant or agent of the carrier, 
he may also avail himself of the defences and limits of 
liability of the carrier under Danish law. 

Jurisdiction clauses and arbitration clauses are valid 
if general conditions for the valid conclusion of contracts are 
fulfilled. In general, the demise clause is not valid. Only 
in case of transshipment or substitution, which has been agreed 


upon beforehand may the carrier contract out of his liability 
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for loss or damage occurring during the period in which the 
goods are in care of another carrier. The carrier may contract 
out of his liability for the period before loading and after 
discharge. 

It is difficult to say if Denmark will adopt the Hamburg 


Rules or the Multimodal Convention. 


Finland ratified and adopted the Hague Rules in 1939. They 
came into force on the lst January, 1940. The per package 
limitation is 600 Finnish marks. The Hague/Visby Rules. have 
not been ratified by Finland but have been incorporated into 
the Finnish Maritime Code and apply to inter-Scandinavian trade 
and to some other trades. Adoption of both the Hamburg Rules 
and the Multimodal Convention is unlikely. 

Poincaré gold francs have been replaced by SDRs by an 
amendment to the Finnish Maritime Code, which came into force 
on the lst May, 1981. The equivalent to 10,000 francs is 


666.67 SDRs and to 30 francs is 2 SDRs. 


France adopted the Hague Rules in 1936 for international trade 
and by the law of June 18, 1966 for internal carriage. Law 
number 79-1103 of December 21, 1979 adopted the terms of the 
Hague/Visby Rules. It is possible France will adopt both the 
Hamburg Rules and the Multimodal Convention. France has not 


yet converted to SDRs for the Hague/Visby Rules but this should 


not be delayed long. 


af 


The Federal Republic of Germany adopted the Hague Rules in 


1937. The adoption of the limttaeion sum and the container 
clause of the Hague/Visby Rules is likely in 1982. Despite the 
negative reaction of industry, ratification of the Hamburg 
Rules is likely in one or two years if other shipping countries 
do the same. The Multimodal Convention is not likely to be 


adopted. 


Ireland adopted the Hague Rules in 1937 but, despite pressure 
from industry, has not changed to the Hague/Visby Rules. It is 
unlikely that the Hamburg Rules or the Multimodal Convention 


will be adopted. 


Israel adopted the Hague Rules on December 1, 1926 by the 
Carriage of Goods by Sea Ordinance. -No decision has been taken 
on the Hague/Visby Rules, the Hamburg Rules or the Multimodal 


Convention. 


Italy put the Hague Rules into effect in 1938 and the per 
package limitation is £100 sterling. Some interpretations put 
thisisate’7i32o0%grams Mofsigeld or about’ test Sasduds © Other 
interpretations put this at the U.S. equivalent of 100 or about 
U.S. $200. [tis difficult to*predict if italy willadopt the 


Hague/Visby or Hamburg Rules or the Multimodal Convention. 


Japan adopted the Hague Rules in 1957. The Hague/Visby Rules 
have been studied but are unlikely to be adopted in the near 


future. The Hamburg Rules are being studied but "there is no 
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possibility of their adoption in the near future." 


Liberia has historically followed the American legislation, 
nevertheless “it is proposed to ratify Hague/Visby during 
1981-82." There is no present interest in the Hamburg Rules or 


the Multimodal Convention from Liberia's standpoint. 


Mexico has not adopted the Hague Rules. The Hamburg Rules are 
being studied but there are many doubts about them. As to. the 
Multimodal Convention, Mexico is already a Signatory and will 


ratify it in the near future. | 


Netherlands The Hague Rules were adopted in 1956 and are in 
force today. The Hague/Visby Rules were adopted in 1981 but 
are not yet in force. The Hamburg Rules and the Multimodal 
Convention are being studied. 

The Dutch Commercial Code (Article 740d), as far as 
dealing with the limited liability of owners of sea _ going 
vessels, was recently amended in such a way that the equivalent 
of a Poincaré franc is not 1/15 SDR. Shortly before this 
amendment the Supreme Court decided that Poincare francs and 


Germinal francs have to be converted into Dutch currency at the 


rate of: 


i) 


1 Poincaré franc 1/15 SDR 
1 Germinal franc = 1/3 SDR 
The value of the SDR varies slightly each day, as it is an 
average of various international currencies. On 25 November 
1981 its value was Dfl. 2.855. 
x He I | 


New Zealand adopted the Hague Rules in 1940. The Hamburg Rules 
are being studied but are not likely to be adopted. Eb@gnis 
possible that the Multimodal Convention will be adopted but not 


for two or three years. 


Norway adopted the Hague Rules’ in 1938 and the Hague/Visby 
Rules’‘in..1973. By Order—in=Council May (iz, loys, ea ySspR mshar. 
equal at Poincaré francs. The amounts in SDR under the amended 
Section 326 of the Maritime Code shall be converted into 
Norwegian currency according to the value of SDR on the day 
upon which payment is made. The Hamburg Rules are being 
studied and on balance are likely to be adopted. No study has 


been commenced of the Multimodal Convention. 


Panama has not adopted the Hague Rules. Since the posture of 
Panama in respect to International Conventions on the carriage 
of goods by sea is affected by sui generis historical and 
geographical factors,. it is necessary to set forth the 
historical and legislative background. 

Since 1903, when the Canal Zone was created under the 
jurisdiction of the United Stated the two and, until recently, 
only deep water ports in Panama, at the Canal terminal cities 
of Balboa and Cristobal, were under such jurisdiction. There 
was a United States District Court for the District of the 
Canal Zone, but it could no longer accept civil and maritime 
cases after September 30, 1979, and is due to be closed on 


March 31, 1982. Maritime cases arising from the carriage of 
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goods to the ports of Balboa and Cristobal, which served as 
ports of entry to the entire Isthmus of Panama, were litigated 
DYertnee District Courtlof thesCanal (Zone. Panama, therefore, 
has no maritime jurisprudence of any ‘Significance, nor has 
there been any need for the adoption of legislation concerning 
the carriage of goods by sea. 

The Commercial Code of Panama contains the substantive 
Waritime law of this;country.s < Articlesol246. oto _1262. thereof 
deal with Bills of Lading. The only section of significance to 
the question of carriers' liability, and only indirectly, is 
1250, which states that the text of the bill of lading, if in 
legal form, shall be valid evidence as between the parties to 
the contract, as to each other and between their insurers, 
without prejudice to them or to shipowners to produce evidence 
to contradict the terms and conditions appearing in the said 
text. 

Since the entry into effect of the new Panama Canal 
Treaties in October 1, 1979, and the reversion of the ports of 
Balboa and Cristobal to Panamanian jurisdiction, the need for 
Panamanian legislation and/or the adoption of international 
conventions for the carriage of goods by sea has become 


necessary. It is expected that in time the need will produce 


results. 


Peru adopted the Hague Rules in 1964 and a committee has 
recommended the adoption of the Hague/Visby Rules, 1968. The 
Same committee recommmended that the Hamburg Rules 1978 not be 
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adopted. The Government regulation implementing the Hague 
Rules has not expressed the per package limitation in terms of 
Peruvian currency. Therefore the meaning of the provision 
stating that the shipowner's maximum liability shall be £100 
sterling per package or unit is puzzling. In practice many 
claims have been settled by payment of £100 sterling in legal 
currency of the United Kingdom although claimants are every day 
more reluctant to accept such a limitation. On the other hand 
some claimants relying on normal conflict of laws rules under 
Peruvian legislation only accept the per package limitation 
expressed in the national laws giving statutory effect to the 
Hague or the Hague/Visby Rules as the case may be in the 


countries where the bills of lading were issued. 


Philippines adopted the Hague Rules by Commonwealth Act No. 65 
on April 22, 1936 when the Philippines were still under a 
commonwealth government. The Hamburg Rules 1978 are being 


studied and it is hoped that the Multimodal Convention 1980 


will be studied. 


Poland The independent status of Poland was restored in 1918 
after “the partition” “of "Poland in the “Second “halt ofthe 
eighteenth century. In the domain of commercial maritime law 
the provisions contained in Book IV of the German Commercial 
Code of 1897 were maintained in force until the elaboration of 
a new, national and modern maritime law which came into force 


in 1961. In the meantime, i.e., in 1936, Poland ratified the 
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Brussels Convention of 1924 for the unification of certain 
rules relating to bills of Paaane (Law Gazette of 1937 No. 33 
item 258) which Suitably amended the law of that time. The 
Maritime Code Act of lst December 1961 ‘(published in the tUaw 
Gazette of the People's Republic of Poland, dated 15th December 
1961 No. 58, item 318) has superseded Provisions contained in 
Book IV of the German Commercial Code of 1897. The Polish 
Maritime Code Act 1961 entered into force after a lapse of six 
months from the day of publication, itesHaion GbSthigune 19629 
and gives effect to the rules of all international maritime 
conventions ratified by Poland, inter alia the Hague Rules. 

The Polish Maritime Code Act 1961 regulates the question 
of the carrier's liability and its financial limitation by 
direct reference _ to the provisions of the relevant 
international convention ratified by Poland. In particular it 


refers to calculation of limitation in Art. 158 of the Maritime 


Code Act 1961 as follows: 


Bomter In ene Carriage Of cargo: under a bill of lading in which 
the value of cargo has not been shown, indemnity for the 
loss of, or damage to, one package of cargo or another 
unit of cargo as by custom used in trade, may not exceed 
the aoaee calculated according to principles 


established on the subject in the international 


convention. 


To a foreign creditor whose state has established a 
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lower limit of carrier's liability than the limitation 
study is being carried out of the Hamburg Rules 1978 and 


the Multi-Modal Convention 1980. 


Article 158 used to refer to the Hague Rules but, since the 
ratification by Poland of the Brussels Protocol 1968 on 


February 12th 1980, it refers to the Hague/Visby Rules. 


Portugal adopted the Hague Rules into its national law in 
February 1950. There are no plans to adopt the Hague/Visby 


Rules, the Hamburg Rules or the Multimodal Convention. 


South Africa adopted the Hague Rules into its law by the 
Merchant Shipping Act No. 57 of 1951 C. VIII and the act came 
into force on January 1, 1960. The Hague/Visby Rules are being 
considered and a draft bill prepared but adoption is not likely 
within a year. The Hamburg Rules and the Multimodal Convention 


will not receive attention in the near future, if at all. 


Spain adopted the Hague Rules in 1930 but they only came into 
force in 1950. The Hague/Visby Rules and the Hamburg Rules are 
being studied, and Spain will follow the future lead of a 


substantial group of countries if such a lead should appear. 


Sweden adopted the Hague Rules in 1936 and the Hague/Visby 
Rules in 1976. In general, it can be said that the Hague/Visby 
Rules apply to all carriage except between countries which have 
Only adopted the Hague Rules, when the latter apply. In 
particular the Hague/Visby Rules will apply in the following 
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cases: 
1) Inter-Scandinavian transportation based on charterparties 
Or billsrof) Lading,. 


2) Transports based on bills of lading issued in Sweden, 
Denmark or Norway. 


3) Bill of Lading transports to a Scanadinavian country from 
a country which has not adopted the Hague Rules. 


4) Whenever the bill of lading contains a Paramount Clause 
to the effect that the Hague/Visby Rules apply. 


5) Whenever the bill of lading is issued in a country which 
has neither adopted the Hague Rules nor’ the Hague/Visby 
Rules, but the transport is effected from a country which 
has adopted the Hague/Visby Rules. 

By statute 1978:140, issued on March 30, 1978 the 
Government issued stipulations regarding conversion of Poincare 
francs into SDRs of limitation amounts as stated in the 
Maritime Code and other similar legislation. It follows that 
Poincaré francs 10,000 equals 666.67 SDRs and Poincaré francs 
30 equals 2 SDRs. The latest value of 1 SDR published on June 
26, 1981 is 5.82273 Swedish crowns. The per package limitation 
is therefore 3,885 Swedish crowns, or about US $777, and _ the 
per kilo limitation is 11.65 Swedish crowns or about US $2.33. 

According to the official terms of reference issued by 
the Department of Justice to the Maritime Code Commission which 
at present is reconsidering Chapter 5 of the Swedish Maritime 
Code, the Commission has been asked to study the effect of and 
give recommendations on the adoption of the Hamburg Rules. The 


Commission has just started its work and it is impossible to 


state now what the recommendations will be and when they will 
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be completed and published. The terms of reference issued by 
the Department of Justice to the Maritime Code Commission do 
not include a request for the Commission to consider an 


adoption or ratification of the Multimodal Convention. 


Switzerland adopted the Hague Rules in 1954 and the Hague/Visby 
Rules in 1975. There is little likelihood: ,of »adopting the 
Hamburg Rules or the Multimodal Convention unless they are 


ratified by the majority of the world's seafaring nations. 


U.K. The Hague Rules were adopted in 1924 by the United 
Kingdom, (the first nation to do so), and were amended by the 
Hague/Visby Rules in 1977. The United Kingdom has also 
converted to SDR by virtue of the Merchant Shipping Act 1981 
but the Act is not yet in force. LC, rs “UN ikeLly We ae the 
United Kingdom will adopt either the Hamburg Rules or the 


Multimodal Convention. 


UssnA. adopted the Hague Rules in 1936, being 46 U.S. Code 
1300 et seq. Ratification of the Hamburg Rules or the 
Multimodal Convention seems unlikely but ratification of the 


Hague/Visby Rules is possible. 


U.S.S.R. The Soviet Union did not accede to the 1924 Hague 
Rules Convention, nevertheless the main Principles were put 


into the Merchant Shipping Code of 1929. 


Venezuela has not adopted the Hague Rules and is not studying 
the Hague/Visby Rules, the Hamburg Rules or the Multimodal 
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Convention. As in many South American COUNnEr Tesi sat vcs 
Standard practice for carriers to incorporate the Hague Rules 


intone Dilis = of “lading, with £100 ors uls. $500 limitation per 


package. 


Yugoslavia ratified the Hague Rules in 1959 and incorporated 
them into the local law. The Hague/Visby Rules were neither 
ratified nor signed but were incorporated into the Law on 
Maritime and Internal Navigation in 1977, with the exception of 
the ver package limitation. The Hamburg Rules and the 


Multimodal Convention are being studied. 
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